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NOTICE OF CANCELLATION 
By Fred. S. Knight 

\What can an insurer do, short of making personal delivery, to make 
notice of cancellation effective? In Irish v. Monitor Ins. Co. of Oakland 
County, 250 North Western 318; 82 Insurance Law Journal 417, the 
Supreme Court of Michigan recently held that although the provision of 
the policy was that written notice of cancellation mailed to the last 
known post office address of the insured should be sufficient notice of 
cancellation, a notice sent by registered mail to the last known address 
of the insured but returned to the insurer because of the change of 
address of the assured, was insufficient to preclude recovery for a sub- 
sequently occurring fire. 

On September 23, 1929 plaintiff took out in the defendant company 
a fire insurance policy covering his house and household goods, situated in 
Brandon township. A by-law of the company, a copy of which was 
attached to the policy, provided in part that a written notice mailed to the 
last known post office address of the insured, should be sufhcient notice 
of cancellation. Subsequently deeming the risk undesirable, the board 
of directors of the defendant company passed:a resolution cancelling the 
policy. On December 10, 1929 the secretary of the company mailed a 
notice of cancellation of the policy by registered mail, accompanied by 
the company’s check, to the assured’s last known address which was 
given in the application as Ortonville. However the assured had mean- 
while moved a distance of some twelve miles to a home near Thomas, 
so that his new mailing address was at that place. The notice of can- 
cellation was not delivered but was returned to the insurer about 
December 26th. Further inquiries were then made and these indicating 
that the assured’s new address was at Metamora, the secretary on 
December 28, mailed the notice and check by registered mail to the 
plaintiff at Metamora. ‘The letter was never delivered to the assured. 
The insured dwelling and household goods were destroyed by fire on 
December 31, 1929, 


In affirming the judgment of the trial court in favor of the plaintiff, 
the Supreme Court of Michigan held that notice of cancellation, sent by 
registered mail marked return in five days, was insufficient where it was 





not received on account of the assured’s absence, and was returned to 
the insurer in accordance with the request upon the envelope, even though 
it was stipulated in the policy that notice of cancellation deposited in 
the mail addressed to the insured at his last known post office address 
should be sufficient. In the opinion of Butzel, J., concurred in by a 
majority of the court, it was said that if a notice had not been returned 
as requested, plaintiff might have received it and then at least have had 
the opportunity to take out new insurance. Does this indicate that ii 
the notice had been sent addressed to the assured at his last known 
post office address without any request for a return on the envelope 
such notice would be sufficient even though it remained undelivered, or 
is actual delivery the only means of effecting the cancellation ? 


MASSACHUSETTS MUTUAL LIFE IN 
STRONG POSITION 


Despite the topsyturviness of American affairs during 1933, the 
Massachusetts Mutual Life of Springfield forged steadily forward, 
recording significant gains in important departments. At the end of the 
year, according to the company’s eighty-second annual statement, its assets 
stood at $409,015,212—indicating an increase of $19,394,138 during that 
period. Cash in office and in banks aggregating $19,886,542, as of 
December 31, combined with holdings of over five and one-half million 
dollars in government bonds to place the company in an unusually strong 
liquid position. Contingency funds concurrently totaled $20,129,686. 
Incidentally, it is interesting to record that the cash receipts of the 
company during 1933 were approximately twenty million dollars in 
excess of its disbursements. 

“As far as the Massachusetts Mutual is concerned, the expression 
of ‘public confidence’ is well illustrated by the fact that during the year 
1933 the representatives of this company sold 33,469 new _ policies, 
insuring a sum of $134,455,656,” declared President William H. Sar- 
geant in his report. “In addition to these sales there was paid to the 
company the sum of $7,209,000 on account of purchases of the various 
forms of life and old age income annuities.” 

At the beginning of the new vear, the Massachusetts Mutual Life had 
495,429 policies in force providing insurance protection to the extent of 
$1.952,038,564. In addition, it had 2,941 annuitants receiving year 
payments aggregating $1,314,000 and 13,474 contracts providing for 
future monthly income in excess of $586,000. The company during the 
past year distributed $59,961,000 to policyholders and beneficiaries in 
death claims, matured endowments, annuities, surrender values, dividends 
and disability benefits while the sum of $28,615,000 was loaned to 
policyholders. 

Points of interest noted in the 1933 statement include: actual 
mortality, 591% per cent of the expected; average annual yield on total 
invested assets, 4.6 per cent gross—4.1 per cent net; average rate of 
interest on $1,066,061, the year’s investment in mortgage loans, 5.5/7 
per cent; average annual yield on $4,785,231 invested during 1933 in 
government bonds, 2.93 per cent; on $6,037,836 in other bonds 4.59 per 
cent net; expenses for year, 13.2 per cent of premiums, interest and rents 
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AVTNA LIFE INS. CO. OF HARTFORD, CONN. v. WERTHEIMER. 
No. 731. 
Circuit Court of Appeals, Tenth Circuit. March 28, 1933. 
64 Federal Reporter (2d) 438. 
2. INSURANCE. 

Statutory provision excluding proof of suicide as defense under life insurance 
policy after first policy year held applicable to double indemnity payable {o1 
accidental death (Comp. Laws Utah 1917, § 1171). 

Comp. Laws Utah, 1917, § 1171, provides, in part, that suicide of a 
policyholder after the first policy year of any life insurance policy “shall 

not be a defense against the payment” of the policy, “whether said suicide 

was yoluntary or involuntary, and whether said policyhoider was sane or 

insane.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Statutory provision relating to defense of suicide under life insurance policy, 
though inapplicable to fraternal societies, eld not unconstitutional as depriving 
life insurer of equal protection of law (Comp. Laws Utah 1917, § 1171). 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the District oi 
Utah; Tillman D. Johnson, Judge. 

Action by Gertrude C. Wertheimer against the Aitna Life Insurance Compaiiy 
of Hartford, Connecticut. From a judgment in favor of the plaintiff, the defend- 
ant appeals. 

Affirmed. 

Paul H. Ray, of Salt Lake City, Utah (Emmett M. Bagley and Robert L. 
Judd, of Salt Lake City, Utah, on the brief), for appellant. 

J. D. Skeen, of Salt Lake City, Utah (E. J. Skeen, of Salt Lake City, Utah, 
on the brief), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

McDermort, Circuit Judge. 

This litigation arises out of the death of one David L. Wertheimer, the cir- 
cumstances of which are detailed in Wertheimer y. Travelers’ Protective Associa- 
tion (C. C. A.) 64 F.(2d) 435, this day decided. 

The appellant issued to the deceased a life insurance policy containing a 
double indemnity provision in case of accidental death. This action is for the 
double indemnity, the insurance on the life having been paid without controversy. 
For this double indemnity, the insured paid an additional annual premium of 
$17.50. The additional indemnity is payable if death “results directly and inde- 
pendently of all other causes from bodily injuries effected solely through external, 
violent and accidental means within ninety days from the occurrence of such 
accident, and if such accident is evidenced by a visible contusion or wound on the 
exterior of the body (except in case of drowning and internal injuries revealed 
by an autopsy), and if such death does not resu't from suicide, while sane or 
insane. 

To a complaint alleging such accidental death, the appellant answered (1) 
denying that the death was accidental, but on the conty.ry was the result of a 
wound intentionally inflicted by the insured while sane, and (2) that death resulted 
from suicide, while the insured was sane or insane, which is an excepted risk 

At the trial, the appellee proved the death by gunshot wound more than a 
year after the policy was issued, and rested. The trial court rejected offers of 
appellant to prove that the death was not accidental, but on the contrary was an 
intentional self-destruction, because of a Utah statute, passed long before this 
policy was issued, which provides: 

_ “From and after the passage of this chapter, the suicide of a policy-holder 
after the first policy year of any life insurance company doing business in this 
state shall not be a defense against the payment of a life insurance policy, whether 
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said suicide was voluntary or involuntary, and whether said policy-holder was san 
or insane.” Section 1171, Comp. Laws of Utah, 1917. 

‘there being no evidence to rebut the presumption of accidental death, a ver- 
dict was directed for the appellee. This appeal presents the question of the admis- 
sibility of the proffered testimony. 

Appellant contends that this statute is not applicable to accident insurance 
policies, or at least not to additional benefits payable in case of accident which 
are a part of a life insurance policy. Appellant makes this further argument: that 
if the statute is applicable, its only effect is to climinate the detense of suicide; 
that it still leaves the coverage limited to “accidental deaths,” and that unless 
appellee establishes accidental death, she has not brought herseli within the terms 
of the contract; that while her proot made a prima facie case because of the 
presumption against self-destruction, the question remains whether, on the whcle 
case, appellee has established an accidental death; that the trial court demicd 
appellant the right to rebut the presumption by proving that the death was not 
accidental, but was the intentional act of the insured while sane. In briet, appel- 
lant argues that if the suicide clause be blotted out of the policy by the statute, 
and the suicide defense stricken from the answer, it still leaves the allegation of 
accidental death an issue in the case, upon which the court should receive all 
competent evidencs 

{1, 2] The difficulty with this formidible argument is that it comes too late, 
and is made to the wrong court. The Utah statute means what the Supreme Court 
of Utah says it means, and that court has held against appellant on both con- 
tentions. In Carter y. Standard Accident Ins. Co., 65 Utah, 465, 238 P. 259, 41 
A. L. R. 1495, it was held that the statute excluded any proof of suicide in a 
suit on a policy of accident insurance issued by an accident insurance company. 
In so holding, the Utah court but followed the then recent decision of the Eighth 
Circuit Court of Appeals in Continental Casualty Co. v. Agee, 3 F.(2d) 978. 

That other courts are bound by the construction placed upon a state statute 
by the highest judicial tribunal of the state, is a general rule of long standing 
and undoubted authority. Its application to the case before us is strikingly illius- 
trated by two circumstances. When the Agee Case was decided, the Utah cout 
had not spoken on the subject; the Supreme Court granted a writ of certiorari; 
but when the Utah court followed the Agee Case in construing its own statute, 
the Supreme Court entered the following order: “Ordered that the order of 
June 8, 1925, * * * granting a writ of certiorari herein be revoked because 
of the receipt of a certified copy of the opinion of the Supreme Court of the 
State of Utah in the case of Carter v. Standard Accident Insurance Company 
Petition dismissed.” Continental Casualty Co. v. Agee, 269 U. S. 552, 46 S. Ct. 
17, 70 L. Ed. 407. 

The other circumstance is this: In Whitfield v. Aitna Life Ins. Co., 205 U. 5 
489, 27 S. Ct. 578, 51 L. Ed. 895, recovery was allowed upon an accident policy 
where it was stipulated that death was by suicide. This result was arrived at 
because of a Missouri statute eliminating the defense of suicide, which the 
Missouri court had held was applicable to accident insurance. Logan vy. Insurance 
Company, 146 Mo. 114, 47 S. W. 948. Twenty-one years after the Logan Cas¢ 
was decided, the Supreme Court of Missouri, in Brunswick v. Standard Acc. Ins 
Co., 278 Mo. 173, 213 S. W. 45, 7 A. L. R. 1213, held that proof of suicide while 
sane was competent to rebut the presumption of accidental death, notwithstanding 
the statute. The federal courts followed the later decision of the state court con- 
struing the Missouri statute, and not the earlier decision of the Supreme Court o1 
the United States. Von Crome v. Travelers’ Ins. Co. (C. C. A. 8) 11 F.(2d) 350, 
certiorari denied 271 U. S. 665, 46 S. Ct. 482, 70 L. Ed. 1140. 

The decision of the Supreme Court of Utah in the Carter Case is decisive 
of the case at bar. The contention that while the statute applics to life insurance, 
and to accident insurance written by accident companies, it does not apply to 
accident insurance incorporated in a life policy, finds no support in the statute or 
the decided cases. It is so tenuous that it eludes analysis, and so insubstantial 
that it merits no discussion. 

[3] The claim is rather timorously advanced that the suicide statute 1S 
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unconstitutional, in that it denies to appellant the equal protection of the laws. 
The basis of this claim is that the state of Utah 


enacted a separate code for 
fraternal societies, and such code does not 


contain a similar section concerning 
the defense of suicide. We do not stop to inquire whether the suicide statute is 
applicable to fraternal societies; even if it is not, there is such a marked differ- 
ence between fraternal societies, with incidental insurance benefits, and commer- 
cial life insurance companies, as to afford ample basis for a legislative classifica- 
tion. In Supreme Council of Royal Arcanum v. Behrend, 247 U. S. 394, 399, 38 
S. Ct. 522, 524, 62 L. Ed. 1182, 1 A. L. R. 966, the Supreme Court said: “The 
difference between ordinary life insurance and that furnished by the fraternal 
benefit societies has been universally recognized in legislation and is a matter of 
common knowledge. 

And in German Alliance Ins. Co. v. Superintendent of Ins. of State of 
Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189, a rate- , 
making statute was sustained which excepted certain mutual insurance companies. 

The power existing to enact different codes for the two classes of insurance, 
the constitution does not require that identical clauses must be enacted on eac) 
point which may be considered to be common to the classes. De Soto Motor Corp 
x. Stewart (C. C. A. 10) 62 F.(2d) 914, and cases there cited. 

The judgment is affirmed. 


WELLS FARGO BANK & UNION TRUST CO. v. MUTUAL LIFE INS. CO 
OF NEW YORK. No. 7101. 
Circuit Court of Appeals, Ninth Circuit. Sept. 6, 1933. 

66 Federal Reporter (2d) 890. 
1. INSURANCE. 

In determining whether means causing death, voluntarily put in operation by 
deceased, were “accidental means” within double indemnity provision of life 
policy, court must consider whether there was negligence and whether result wa 
unintended. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Whether insured’s death from asphyxiation through inhaling carbon monoxide 
gas while working on automobile in garage, two doors of which were 
resulted from bodily injuries effected solely through “accidental means” 
double indemnity provision of life policy, held question for jury. 

The jury might find from the evidence that deceased made a habit of 
starting the motor of his car in connection with his work thereon, and 
that motor was started for purpose of transmitting vibration to the car 
to test it for rattles, and that deceased did not intend to commit suicide, but 
left doors open. The jury might further have found that death would 
not have resulted except for deceased’s increased respiration, due to cer- 


tain physical exertion of deceased, and that vibration of car forced choke 
part way out. 


open, 
within 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from the District Court of the United States for the Northern District 
of California, Southern Division: Adolphus F. St. Sure, Judge. 

\ction by the Wells Fargo Bank & Union Trust Company against the Mutua! 
Life Insurance Company of New York. Judgment for plaintiff was entered, and 
plaintiff, claiming the amount awarded insufficient, appeals. . 

Reversed and remanded. 

\rnold C. Lackenbach, F. Whitney Tenney, Richard E. Guggenheim, and 
Heller, Ehrman, White & McAuliffe, all of San Francisco, Cal., for appellant. 

F. Eldred Boland, Knight, Boland & Riordan, and Leo R. Friedman, all of 
San Francisco, Cal., for appellee. 

Before Wilbur, Sawtelle, and Garrecht, Circuit Judges. 

GARRECHT, Circuit Judge. 


This is an appeal from a judgment entered upon a verdict directed by the 
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trial court at the close of plaintiff's case in favor of appellant, plaintiff below, in 
the sum of $14,527.65. 

This action was originally brought by appellant as trustee under a so-called 
insurance trust agreement executed by Walter Radius as settler, and in which 
appellant was named beneficiary of a life insurance policy issued by respondent 
company on the life of Walter Radius in the face amount of $15,000. The policy 
provides for double indemnity in the event of death resulting from “bodily injury 
effected solely through external, violent and accidental means.” 

Walter A. Radius, the insured named in the policy, came to his death as a 
result of asphyxiation due to carbon monoxide gas coming from and generated 
by his automobile upon which he was or had been working in and about the 
garage at his residence. 

In 1919 or 1920 Radius took a course in automobile repairing given by the 
University of California Extension Division and received a certificate therefor. 
He frequently worked on his automobile, apparently making it a sort of hobby 
He owned a Rickenbacker eight-cylinder sedan about six years old, upon which, 
for a long time, he had been in the habit of making minor repairs and adjust- 
ments. About a week before his death he and several others had returned from a 
trip to Death Valley made in the car described. Several times after the return 
from this trip he remarked that he wanted to clean up the car, tighten it up, 
and put it in order, saying that the pump needed packing, an oil line leaked, and 
the hattery box rattled. After dinner on the evening of April 6, 1932, he and 
his wife listened to the radio until about 8 o’clock, when Mr. Radius said that 
he had the time and inclination to work on the car, and, after playing with his 
dog for awhile, went,down to the garage. The deceased was a man 52 years of 
age and in perfect health at the time of his death. His family life had been 
harmonious, and apparently he had no serious financial difficulties nor had he 
been showing any moodiness or signs of despondency. 

The dimensions of the garage referred to are approximately as follows: 
Twenty-two feet long, thirteen feet two inches wide, and nine feet four inches 
high, with additional air space in the rear eight feet wide, eight feet high, seven- 
teen feet two inches long. The house consists of two floors and the basement, 
with the garage below, which is reached by going down an outside staircase, then 
back through the basement and down another stairway to the garage. The door 
at the head of the stairway leading from the basement down to the garage was 
open, which would allow a volume of air to come into the garage. There was a 
small crack under the front garage door and a few cracks in the side wall that 
would admit air. 

After Mr. ‘Radius went to the garage, his wife did some work on the lower 
floor and then went upstairs to bed, where she read for about two hours. During 
that time she heard the dog barking in the basement as if some one was playing 
with it and also heard some hammering. Abdut 10 o'clock she turned out the 
light and fell asleep. She awakened suddenly about 1:30 a. m. and saw that Mr 
Radius had not come into the room; looked into the closet, she saw that his 
nightclothes were still there, and then remembered that he was working in the 
garage: she rushed to that part of the house. On the way down she noticed that 
the door leading from the basement down to the garage was open. The light was 
burning in the garage, the room was hot, and there was a strange odor. Mr. 
Radius was lying on a dolly at the foot of the stairs with his legs, from the 
knees down, under the car and his head and torso out from under the car, grease 
and oil spots were on his face and hands, and a monkey wrench was in his hand. 
\fter opening the garage, she dragged him out en the sidewalk, then turned off 
the engine of the car, which was running. The hood of the automobile on the 
side nearest the stairs was open. An extension light was hanging in the open 
hood. She further testified that she had heard hammering or chopping probably 
twice while she was reading in bed, and that her husband had worked in the 
garage on other occasions when she had retired. She also stated that on the night 
in question she had heard Mr. Radius come upstairs from the garage to the hase- 
ment two or three times; the last time being about the time she fell asleep. Or: 
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the day after Mr. Radius’ death she found a hatchet and some clips of wood on 
the table in the laundry that were not there the day before his death. 

Walter Radius, 22 year old son of the deceased, testified that the trip to 
Death Valley and return covered about 1,500 miles, and that the car developed 
several rattles and squeaks and several adjustments were needed such as tighten- 
ing up the pump and the brake rod, that his father had been in the habit oi 
making repairs to the automobile, and that he assisted him frequently when at 
home from Stanford University where he was a student. He examined the bat- 
tery of the car shortly after his father’s death and found that some pieces of 
wood had been recently wedged in the lower part of the battery box to keep the 
battery from shifting around as it had done in the past. The wood used was 
clean. When the car was running, the choke was usually pushed in the whole way, 
but sometimes the vibration would force it out about one-eighth of an inch. On 
the morning of Mr. Radius’ death, when he went to start the car for the repre- 
sentative of the Health Department, he noticed that the choke was out slightly—- 
probably from three-sixteenths to one-fourth of an inch. 

Another witness, a garage man who had done some work on the Ricken- 
backer, testified that the deceased was in the habit of working on his own auto- 
mobile, and that during a conversation with him before his death the witness 
instructed the deceased how to keep the pump on the car tight, and that it was 
necessary for the car to be running in order to tighten the pump. 

The evidence further showed that several years before the deceased’s death 
there had been a discussion between him and his wife regarding carbon monoxide 
poisoning from the exhaut of an automobile, occasioned by the fact that the 
father of a friend of one of the children had met death in that way, but there 
had been no further reference or discussion about it since that time. 

At the close of plaintiff’s case, the defendant moved the court for a directed 
verdict of the jury in favor of plaintiff for the sum of $14,527.55, which amount 
had been tendered, being the principal amount of the policy less accrued premium 
due, which motion the court granted. 

The motion was made upon the grounds that the plaintiff had not introduced 
evidence sufficient to warrant or support a verdict in its favor for double indemnity 
or to prove that the death of Walter A. Radius was effected by or through acci- 
dental means, and furthermore the evidence affirmatively established that his death 
was not effected by accidental means, but was the natural and probable consequence 
of his voluntary act in starting and running the engine of his automobile in the 
garage where carbon monoxide was discharged, from the result of which he died. 

From the ruling of the court directing the jury to return a verdict in favor 
of plaintiff at the close of plaintiff’s case and the judgment entered thereon, 
plaintiff has appealed. 

The questions for determination are whether accidental death by asphyxiation 
under the circumstances of this case satisfies the requirements of the policy that 
death must result from “bodily injury effected solely through external, violent 
and accidental means,” and was the undisputed evidence sufficient to carry 


the 
case to the jury. 


The issues in the case have been simplified. For the purpose of this appeal 
it may be assumed that appellant does not deny that the insured voluntarily and 
intentionally caused the motor to be started; however, neither appellee in its 
motion for a directed verdict nor the trial judge in granting the motion acted 
upon any assumption that the evidence indicated that deceased had committed 
suicide. It is conceded that, under the circumstances as pleaded and proved, the 
death of the insured was caused by external and violent means. 

The sole question remaining is: Were the means which the evidence shows 
might have caused death necessarily excluded from being classed as “accidental 
means”? 

The distinction between “accidental death” and “death by accidental means” 
has often been discussed in the reports’? and requires no extended comment here. 


United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 121, 9 S. Ct. 755, 33 
L. Ed. 60; McCarthy v. Travelers’ Ins. Co. (C. C. Wis.) Fed. Cas. No. 8682; 


Pledger v. 
Business Men’s Ass’n (Tex. Civ. App.) 197 S. W. 889. 
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To sustain the ruling of the lower court, much emphasis has been placed upon 
Olinsky y. Railway Mail Association, 182 Cal. 669, 189 P. 835, 836, 14 A. L. R. 
784, Rock v. Travelers’ Insurance Company, 172 Cal. 462, 156 P. 1029, L. R. A. 
1916E, 1196, Pledger vy. Business Men’s Association (Tex. Civ. App.) 197 S. W. 
889, but in these cases death resulted from overexertion, and, as stated in the 
opinion in the case Olinsky y. Railway Mail Association, supra, “overexertion is 
not an accidental means of death.” In support of this statement the opinion cites 
a long list of authorities. 

In considering the case at bar, it is important to notice this distinction which 
had been clearly indicated in the law. 

“It is now well established that where death is caused by asphyxiation and 
the breathing of the gas was not intentional, the means or cause of death is 
accidental.” Urian v. Equitable Life Assur. Soc., 310 Pa. 342, 165 A. 388, 391; 
Metropolitan Life Ins. Co. v. Broyer (C. C. A. 9) 20 F.(2d) 818, 820; Cornelious 
on Accidental Means, p. 65. 

In the Broyer Case, supra, from this circuit, the opinion of the court in 
approving the doctrine stated makes use of this language: “* * * We agree 
with the construction put upon policies like that under consideration holding that 
death occasioned by asphyxiation, as would be death by drowning, when such 
casualty is not intended by the deceased, is due to injuries effected through exter- 
nal, violent and accidental means.” 

In United States Mutual Accident Association y. Barry, 131 U. S. 100, 109, 
9S. Ct. 755, 759, 33 L. Ed. 60, involving a like question, where a young physician, 
thirty years of age, in jumping or stepping downward from a platform four feet 
high unexpectedly and wholly without fault or negligence received an injury which 
caused death, the Supreme Court quotes from the charge of the trial court to the 
jury and says: “We understand, from the testimony, without question, that the 
deceased jumped from the platform with his eyes open, for his own convenience, 
in the free exercise of his choice, and not from any perilous necessity. He encoun- 
tered no obstacle in jumping, and he alighted on the ground in an erect posture. 
So far we proceed without difficulty; but you must go further and inquire, and 
here is the precise point on which the question turns: Was there or not any 
unexpected or unforeseen or involuntary movement of the body, from the time 
Dr. Barry left the platform until he reached the ground, or in the act of alight- 
ing? Did he or not alight on the ground just as he intended to do? Did he 
accomplish just what he intended to, in the way he intended to? Did he or not 
unexpectedly lose or relax his self-control, in his downward movement? Did his 
feet strike the ground as he intended or expected, or did they not? Did he or not 
miscalculate the distance, and was there or not any involuntary turning of the 
body in the downward movement, or in the act of alighting on the ground? These 
are points directly pertinent to the question in hand.” 

The Supreme Court then adds: “It is further urged that there was no evi- 
dence to support the verdict, because no accident was shown. We do not concu 
in this view. The two companions of the deceased jumped from the same plat- 
form, at the same time and place, and alighted safely. It must be presumed, not 
only that the deceased intended to alight safely, but thought that he would. The 
jury were, on all the evidence, at liberty to say that it was an accident that he 
did not. The court properly instructed them that the jumping off the platform was 
the means by which the injury, if any was sustained, was caused; that the ques- 
tion was whether there was anything accidental, unforeseen, involuntary, unex- 
pected, in the act of jumping, irom the time the deceased left the platform until 
he alighted on the ground: * * * that if, in the act which precedes the injury 
something unforeseen, unexpected, unusual, occurs which produces the injury. 
then the injury has resulted through accidental means.” 

See, also, the opinions of this court in Metropolitan Life Insurance Co. v. 
Broyer, supra, and Jensma y. Sun Life Assurance Co., 64 F.(2d) 457, 460. 

[1] In the face of these authorities, it is not correct to say that “accidental 
means” can never exist where those “means” were voluntarily put in operation by 
the deceased, but that we must also look to the “intention” of the deceased and 
whether or not there was negligence on his part, and whether the result was 
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unintended; whether he “miscalculated” the length of time the motor was running; 
whether he unexpectedly lost his self-control; or whether there was anything 
accidental, unforeseen, involuntary, or unexpected, as the opening of the chok~, 
that happened between the time the motor was started and death resulted. It 
follows that this “element of unexpectedness in the act or occurrence which leads 
to the injury or death,’ commented upon by the trial court and held to be lacking, 
may have been found by the jury to have taken place immediately prior to the 
actual injury or event which directly caused the death. 

In Metropolitan Life Ins. Co. y. Broyer, supra, the death of decedent was 
by asphyxiation caused by his turning on an open gas jet, and, in affirming a 
judgment of death by “accidental means,” we said: “The jury may have inferred 
that Broyer, while at the telephone, nervously reached up, and without meaning 
to do so, turned on the gas cock; or, that in pulling the telephone directory, 
which hung on the gas jet, he may have turned on the cock; or that in going 
to the basin he may have staggered and laid hold of the jet, and unintentionally: 
turned on the cock; or that his senses may have been so muddled that he turned 
on the cock, believing it was the switch for the electric lights. Any one of the 
circumstances enumerated is mferable, and wariants the conclusion that the gas 
cock was opened by Broyer with no intention of turning on the gas. United State: 
Fidelity & Guaranty Co. y. Blum (C. C. A.) 270 F. 946; Mutual Life Ins. Co. 
v. Hatten (C. C. A.) 17 F.(2d) 889; Beach on Insurance, § 250.” (Italics sup- 
plied.) 

Again in the recent case of Jensma v. Sun Life Assurance Company, supra, 
aiter discussing the early case of McCarthy v. Travelers’ Ins. Co. (C. C. Wis.) 
Fed. Cas. No. 8682, involving the construction of a similar policy clause, we said: 
“The decedent yoluntarily submitted to the injection. But the introduction of the 
death-dealing organisms into his system was an ‘unforeseen or unexpected cir- 
cumstance which interfered with or obstructed the usual course of’ 
to which he had thus voluntarily submitted.” 

[2] It is dithcult to differentiate the case at bar from the foregoing authorities, 
in each of which the jury, or the court sitting without a jury, found that some 
unforeseen or unexpected circumstance or element interrupted or changed the 
natural course of events set in motion by the decedent. In the Barry Case it was 
found that death was by “accidental means” occasioned by the voluntary jumping 
or stepping from a platform four feet to the ground below; in the Broyer Case 
that decedent did not intentionally commit the act which caused death; and it 
would seem to follow the instant case, under the premise that death was “acci 
dental,” that the “breathing of the gas was not intentional.” 

The only remaining question to discuss is: What was the intention or purpose 
of decedent in starting the motor in the garage, and was decedent negligent in so 
starting the motor in view of the fact that a door leading to a room adjoining 
the garage, and a door leading to the home proper, were both open? 

Aside from the fact that decedent had heard of death from carbon monoxide 
poisoning, the record is silent as to his knowledge of this gas, or as to his 
knowledge of what constitutes a properly ventilated garage under the circumstances 
in question, or whether or not some unforeseen element, as for instance fainting 
or mere forgetfulness, intervened to prevent his shutting off of the motor after 
his purpose of starting same had been accomplished. 


the treatment 


The jury, if the case had gone to them for a decision on the facts, may well 
have inferred from the evidence that decedent had made a habit of starting the 
motor of the car in connection with his work on the car; that what he had done 
on the night in question was his usual practice; that the motor was started for 
the purpose of transmitting vibration to the car to test for rattle; that there was 


} 
I 


o negligence, because decedent had been careful to vent the garage by leaving 
the door leading to the home proper and the door to a room adjoining the garage 
open; that the evidence compels the inference that the insured did not intend to 
encompass his own death. In view of the testimony of the industrial inspector of 
the department of public health and the professor of pharmacology at the Uni- 
versity of California, the conclusion is warranted that with the existing ventilation 
death would not naturally and reasonably be expected from the starting of the 
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motor alone. A jury might well be correct in concluding that, had the deceased 
not engaged in the physical action incident to chopping and making the wooden 
wedges, which because of increased respiration resulted in his inhaling larger 
quantities of the carbon monoxide fumes than he otherwise would, the mere opera- 
tion of the motor would not have occasioned his death. That the insured believed 
that there was sufficient ventilation to carry off any poisonous fumes that might 
be emitted from the exhaust is definitely inferable from the facts as they appear. 

Then, too, as bearing upon the issue, it was for the jury to consider the 
undisputed evidence that usually when the car was running the choke was pushed 
in the whole way, and that sometimes the vibration would force it out. The 
evidence shows that after the discovery of the death of Mr. Radius upon exam- 
ination of the car it was noticed the choke was out. This circumstance along with 
the testimony of the experts might well lead to the conclusion that this was the 
“accidental means” which unexpectedly increased the amount of carbon monoxide 
emitted from the engine, which caused the death of the insured. 

“Accidental means” has been variously defined. The Circuit Court of Appeals 
for the Eighth Circuit, in Western Commercial Travelers’ Ass’n v. Smith, &5 
F. 401, 405, 40 L. R. A. 653, had under consideration the identical insurance clause 
here involved, and said: “The significance of this word ‘accidental’ is best per- 
ceived by a consideration of the relation of causes to their effects. * * * An 
effect which is not,the natural or probable consequence of the means which pro- 
duced it, an effect which does not ordinarily foilow and cannot be reasonably 
anticipated from the use of those means, an effect which the actor did not intend 
to produce and which he cannot be charged with the design of producing under 
the maxim to which we have adverted [that every man must he held to intend 
that natural and probable consequence of his deeds], is produced by accidental 
means. It is produced by means which were neither designed nor calculated to 
cause it. Such an effect is not the result of design, cannot be reasonably anti- 
cipated, is unexpected, and is produced by an unusual combination of fortuitous 
circumstances; in other words, it is produced by accidental means.” 

In Wiger v. Mutual Life Insurance Co. of New York, 205 Wis. 95, 236 
N. W. 534, 538, the evidence showed that the insured knew of the dangers of 
monoxide gas generated by automobiles. He died from the effects of such gas 
while working upon his car in a garage at the rear of his home. It was contended 
that since the means of death was set in motion by the yoluntary act of the 
deceased, and since the consequences were the result of this act without any inter- 
vention or slip in doing the act, the means of death were not accidental. 

The court there said: “It is our conclusion that the term ‘accidental means’ 
must be interpreted according to the usage of the average man. So interpreted, 
we have no doubt that the means of death in this case must be designated as 
accidental. To eliminate from the definition of ‘accidental means’ all cases where 
the injury happened as the natural or foreseeable result of a force or event volun- 
tarily set in motion by the insured may have some scientific justification, but 1s 
contrary to the common understanding of the term and tends unfairly to limit such 
policies to cases where the insured is guilty of no negligence.” 

Although the insured may have voluntarily placed himself in a position of 
danger, even recklessly though it may have been and by miscalculation or through 
some force not anticipated or foreseen, as a hidden defect causing a larger quan- 
tity of carbon monoxide to be emitted from the engine, the injury would have 
been through accidental means within the meaning of the policy. 

In United States Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946, 954, 
the same question here involved was presented. A man fell from a window of a 
building and died as a result. In passing on this case, the court reviewed the 
decisions at length, and, applying the case of United States Mutual Accident Ins 
Ass'n v. Barry, supra, said: “Now, extending the doctrine of this latter case to 
what might have happened with Blum, if he deliberately placed himself in a 
position where he would fall, realizing that such would be the result of his act, 
then it could not be said that his injury came about through external, violent, and 
accidental means within the terms of the policy; this because the act would be 
voluntary and deliberate, and the result could not have been unforeseen. But if 
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he voluntarily placed himself in a position of danger, even recklessly though it 
may have been, and through accident, by misstep or miscalculation, or through the 
force of gravity not anticipated or foreseen, and was precipitated from the window 
ledge, the cause of the injury would have been through accidental means within 
the meaning of the policy.” 

True, the jury cannot be permitted to find its verdict upon conjecture and 
surmise; but from a careful review of the entire testimony in the record we find 
it was quite sufficient whereon to submit the case to the jury. The trial court 
erred in directing a verdict for appellant, the judgment is reversed, and the case 
is remanded for a new trial. 


ETNA LIFE INS. CO. v. HARTLEY et al. No. 2166. 
District Court, D. Maryland. Sept. 25, 1933. 
4 Federal Supplement 639. 
2. INSURANCE. 

Change of beneficiary in old line group life policy to named person described 
as “wife” held valid as assignment of policy, though insured had not been divorced 
from first wife, and beneficiary was without insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

3. INSURANCE. 

Where beneficiary of life policy was designated by name followed by word 
“wife,” name controlled since “wife” was descriptio persone. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

Interpleader by the AXtna Life Insurance Company against Lucy A. Hartiey 
and Loretta Wilson Hartley. 

Decree in accordance with opinion. 

R. Bayly Chapman, of Baltimore, Md., for Mrs. Lucy A. Hartley. 

J. Kemp Bartlett, Jr. (of Bartlett, Poe & Claggett), of Baltimore, Md., foi 
Loretta Wilson Hartley. 

_ Semmes, Bowen & Semmes, of Baltimore, Md., for petitioner Aitna Life Ins 
Co 

CueEsnvt, District Judge. 

This is an interpleader case in equity in which Mrs. Loretta Wilson Hartley 
is claiming the whole of the proceeds of a ten thousand dollar ($10,000) life insur 
ance policy issued by the A&tna Life Insurance Company, and Mrs. Lucy A. 
Hartley is claiming five thousand dollars ($5,000) of said amount. The whole 
fund of $10,000 has been heretofore paid into the court and under a prior orde1 
(not contested) the sum of 5,000, less certain expenses, has heretofore been paid 
to Mrs. Loretta W. Hartley, leaving the amount in dispute $5,000. 

[1] The facts established by the testimony are as follows. The insurance policy 
is represented by a certificate under a general group insurance policy executed by 
the AStna Life Insurance Company (an ordinary and regular life insurance com- 
pany as distinct from a fraternal or beneficial insurance company) to the United 
States Fidelity and Guaranty Company, a Maryland corporation, on behalf of 
certain employés, including the insured, John W. Hartley, who was in its employ 
for many years prior to his death on January 31, 1933. This policy or particular 
certificate thereunder, when originally issued was made payable to the estate of 
the insured but on October 23, 1926, the beneficiary was changed to the name of 
Loretta Wilson Hartley (also described as “wife”) and the policy or certificate 
so continued until the death of the insured. 


It further appeared from ‘the testimony that J. W. Hartley was lawfully 
married in 1888 to Lucy A. Hartley but separated from her in 1906, she con- 
tinuing to live in Philadelphia and he going to New York City at that time. He 
contributed to her support somewhat irregularly thereafter until 1932. There were 
two children, Fred K. Hartley and Arthur C. Hartley, both now of mature age 
About 1908 the husband was residing in Ohio and some time thereafter exhibited 
to the son, Fred K. Hartley, a paper purporting to be a divorce decree obtained 
hy him based on constructive notice by publication in the Court of Common Pleas 
of Franklin County, Ohio. The son, testifying as a witness, said that he told his 
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father the paper was of no force and effect, basing this comment on the appear- 
ance of the paper, the absence of a signature and seal and the further fact that 
his mother, the wife, had received no notice whatever of it. The father did not 
further press the alleged validity of the divorce. No record of the alleged divorce 
can be found in the Ohio court. 

On September 27, 1926, J. W. Hartley and Loretta Wilson Hartley (the: 
recently divorced from her former husband) were formally married by a civil 
ceremony conducted by the clerk of the court in New York City. At that time Mrs 
Loretta Wilson Hartley presented her divorce decree which has not been ques- 
tioned, and J. W. Hartley presented the so-called divorce entry decree above men- 
tioned. Publicity through the press was given to this marriage ceremony, and 
thereafter and until his death J. W. Hartley and Loretta Wilson Hartley lived 
together as man and wife in Baltimore City openly and notoriously. Certain other 
insurance policies carried by J. W. Hartley were, shortly after his secon! 
marriage, made payable to Loretta Wilson Hartley although they seem to 


have 
lapsed prior to his death. 


He left no estate and there has been no administration 

His two sons from time to time made efforts to have their father morc 
adequately provide for the support of their mother. When they learned of their 
father’s second marriage they expressed their disapproval and renewed their 
efforts to have adequate provision made for their mother’s support. Arthur Hartley 
conferred with his father upon the subject and as a result the written agreement 
of March 11, 1927, was prepared at the instance of Arthur Hartley and signed 
by the father and mother under date of March 11, 1927. A copy of the agrec- 
ment is filed with the answer of Lucy A. Hartley to the bill-of complaint. [n 
substance it acknowledged the continued status of husband and wife and contained 
the promise of J. W. Hartley to pay $100 a month to the wife for her support 
and to carry a life insurance policy for her benefit in the amount of $5,000. Pay- 
ments in accordance therewith were made for some time by him but later were 
reduced in amount, first to $70 a month and later to $10 or $20 a month, the 
husband’s income having been much reduced in later years. Also pursuant to the 
agreement, John W. Hartley sent to Lucy A. Hartley a life insurance policy of 
the Massachusetts Life Insurance Company in the amount of $5,000, in which Lucy 
\. Hartley was designated as beneficiary, and paid the premiums thereon unt! 
1931. By letter dated February 28, 1931, to Lucy A. Hartley, he requested that 
the policy be returned to him because, as he said, he was no longer able to pay 
the annual premiums, and that in lieu thereof he would obtain a new paid-up hic 
insurance policy for $5,000 or more and send it to her. The offer on its face 
to one familiar with life insurance policies might have aroused some suspicion 
as to the sincerity of the new promise but pursuant to the request, this particula: 
policy was in fact returned to J. W. Hartley and he thereupon proceeded to 
surrender it to the Company and obtain therefor its cash surrender value. Hi 
never performed his promise to substitute a paid-up policy or any other kind 
of policy for that of the Massachusetts Life Insurance Company so surrendered, 
although frequently requested to do so. 

After his death Mrs. Loretta Wilson Hartley found the certificate issued under 
the group policy of the A&tna in his safe deposit box and made demand upon the 
Company for its payment. Fred Kk. Hartley, acting for his mother and learning 
of the existence of the group certificate or policy after his father’s death, aiso 
made demand upon the Insurance Company for the payment of $5,000 thereof to 
his mother. This caused the interpleader bill to be filed. Under the terms and 
conditions of the group policy and certificate, J. W. Hartley had reserved the 
power to change the beneficiary from time to time. 

The basis of the contention of Lucy A. Hartley as set up in her answer filed 
in the case, is that by virtue of the agreement of March 11, 1927, the policy in 
suit was impressed with a trust in her favor to the extent of $5,000. Her answer 
does not mention the Massachusetts Life Insurance Company policy above referred 
to. In my opinion there is no evidence in the case which would justify the finding 
that the policy in suit was impressed with a trust in favor of Lucy A. Hartle) 
This policy had been issued prior to the making of the agreement and had been 
made payable to Loretta Wilson Hartley on October 23, 1926, also prior thereto 
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Neither Mrs. Lucy A. Hartley nor her sons acting for her, knew of the existence 
in fact of the particular policy in favor of their father although one of the sons 
had heard that the United States Fidelity and Guaranty Company carried group 
insurance for its employés. The particular policy was evidently not in contempla- 
tion of either of the parties to the agreement. On the contrary, a policy in another 
company for $5,000 as above stated was delivered to Mrs. Lucy A. Hartley and 
subsequently re-devilered by her to be exchanged for a paid-up policy, which was 
never obtained. The testimony did not establish that Loretta Wilson Hartley was 
aware of the contents of the agreement of March 11, 1927, and there is no testi- 
mony whatever to show that she ever agreed to hold in trust for Lucy A. Hartley 
any part of the proceeds of the policy in suit. I find an entire lack of any evidenct 
tending to establish either an express or implied trust relationship of the char- 
acter set up in the answer of Lucy A. Hartley: and the facts do not warrant a 
finding of a constructive trust. 

2, 3] I think there can be no doubt as a matter of law that J. W. Hartley 
had the legal right to name Loretta Wilson Hartley as the beneficiary under tie 
policy even though it is found (and I think the facts of the case would justify 
finding) that the second marriage was invalid by reason of the non-existence 
legally of the alleged Ohio divorce. The designation of Loretta Wilson Hartley 
as wife in the insurance certificate involved in this case was merely a further 
description. The designation of the beneficiary was not merely to “his wife” but to 
a named individual, Loretta Wilson Hartley, with further description of relation- 
ship as wife. The definite name here controls as a matter of designation of the 
individual over the alleged relationship. There is no doubt that Loretta Wiison 
Hartley was intended to be named as the beneficiary of this policy and it i 
equally clear from the testimony that it was not the intention at any time of 
J. W. Hartley to make Lucy A. Hartley the beneficiary of this policy. In these 

rcumstances, there is no legal basis or authority to take from Loretta Wilson 
Hartley any part of the proceeds of the policy and transfer them to Lucy A. 
Hartley. The only legal basis for such a claim would be the finding from the 
testimony of an express or implied agreement on the part of Loretta Wilson 
Hartley to hold the proceeds of the policy to the extent of $5,000 for the benefit 
of Lucy A. Hartley, or at least some definite agreement capable of enforcement by 
decree for specific performance whereby J. W. Hartley assumed the obligation to 
transfer this particular policy to the extent of $5,000 to Lucy A. Hartley by 
changing the beneficiary during his lifetime. 

It is regrettable that J. W. Hartley did not perform his legal obligation and 
express promise to his lawful wife. Her claims could doubtless have been enforced 
against his estate, if he had left any, but this suit is not against his estate, and 
this policy is not an asset of his estate And it cannot be said he was under no 
obligation to Loretta Wilson Hartley as the testimony as a whole does not estab 
lish her lack of good faith in the second marriage 

lhe applicable life insurance law is well established. We are not dealing here 
with a policy or certificate issued by a fraternal beneficial association which, 
either by statutes of the state of its incorporation or by provisions of its con- 
stitution or by-laws, restricts permissible beneficiaries to certain classes of rela- 
tives or dependents. It is true that under the facts here existing there are decisions 
which would tend to support the claim of Lucy A. Hartley if the policy were of 
that class, Meinhardt v. Meinhardt, 117 Md. 426, 83 A. 715; Electrical Workers 
Benefit Ass’n v. Brown, 58 App. D. C. 203, 26 F.(2d) 981; Richards on Insur- 
ance, (4th Ed.) § 326, although there are cases apparently to the contrary, James 
v. Supreme Council Royal Arcanum, 130 F. 1014 (C. C. Mo.) ; Frank v. Frank, 209 
\la. 630, 96 So. 859, 32 A. L. R. 1478, and the cases collected in the annotation 
thereto, pages 1481 to 1484. Nor are we dealing here with the possible effect of 
a misdescription of the named beneficiary, his wife, as a ground for avoiding the 
policy. The insurer here makes no such point but has acknowledged its liability 
and paid the whole amount of the policy into court. On the contrary, we are 
dealing here with an admittedly valid policy issued by an ordinary or. regular 
life insurance company (sometimes referred to as an old line or stock insurance 
company) which does not limit or restrict the designation of beneficiaries to any 
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particular class or classes and where, therefore, any person may be named as a 
beneficiary who has a valid insurable interest. Nor is the narrower question here 
presented as to whether Loretta Wilson Hartley had such an insurable interest in 
the life of J. W. Hartley as would have authorized her to have personally and 
originally obtained the policy, naming herself as beneficiary; because the par- 
ticular policy was originally issued at the instance of the insured himself and at 
that time made payable to his estate and subsequently he voluntarily changed the 
beneficiary by naming Loretta Wilson Hartley. This was in effect an assignment 
of the policy, valid and effective even though there was no insurable interest op 
“ part of the assignee. Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863; Richards on Insurance (4th 
Ed.) §§ 49 to 51. In this case the designation of Loretta Wilson Hartley as “wife” 
being obviously a matter of further description only, the policy was a valid con- 
tract in her favor, even if she was not the lawful wife. Numerous decisions, both 
state and federal, so hold. Meinhardt v. Meinhardt, 117 Md. 426, 432, 434, 83 A 
715; Dittmaier v. Heptasophs, 135 Md. 312, 316, 108 A. 794; Equitable Life Insur- 
ance Company of Iowa v. Cummings (C. C. A. 3) 4 F.(2d) 794; James v. 
Supreme Council Royal Arcanum, 130 F. 1014 (C. C. Mo.); Watson y. Centennial! 
Mut. Lite Ass'n, 21 F..698. (C. C. Mo.) ;"32 A. L. R. 1481 note; 37.C. J. p. 567, 
§ 326; Cyc. Insurance Law (Couch) vol. 2, § 371. The doctrine of Daly v. Daly, 
138 Md. 155, 113 A. 643, that equity will aid formally defective assignments o! 
policies or changes of beneficiaries therein, can have no application to this case 
where there was at no time any effort on the part of the insured to change the 
beneficiary and no evidence of any intention at any time on his part to do so. 

I will, therefore, sign a decree for the payment of the balance of $5,000 less; 
expenses to be duly allowed, to Loretta Wilson Hartley. 


GIBSON v. MOORE et al. No. 4—3961. 
Supreme Court of Arkansas. Oct. 2, 1933 
63 Southwestern Reporter (2d) 344. 
1. INSURANCE. 

Change of beneficiary must be made in substantial compliance with constitution 
and by-laws of society issuing benefit certificate (Crawford & Moses’ Dig. § 6074, 
as amended by Acts 1931, No. 101, p. 284). 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

2. INSURANCE. 

Insured’s purported letter, requesting change of beneficiary, not acknowledged 
nor signed by witnesses as required by insurer’s by-laws, held not to work change 
of beneficiary, though fee for making ys was paid (Crawford & Moses’ Dig. 
§ 6074, as amended by Acts 1931, No. 101, p. 284). 


(For other cases, see Insurance, Dec. Die. & § 784[1].) 


\ppeal from Crittenden Chancery Court; W. B. Scott, Special Chancellor. 

Action by Emma J. Moore against the Royal Neighbors of America and S. O. 
Gibson. From an adverse judgment, defendant appeals. 

Affirmed. 

This suit was instituted in the circuit court of Crittendenscounty by Emma J. 
Moore against the Royal Neighbors of America seeking recovery of the pro- 
ceeds of an insurance policy issued by the Royal Neighbors of America on the 
9th day of April, 1925, insuring the life of Myrtle Moore, in which policy oi 
insurance Emma J. Moore was designated as beneficiary. It was alleged that 
Myrtle Moore died on the ——— day of May, 1932, at which time said policy ot 
insurance was in full force. The defendant Royal Neighbors of America answered 
the complaint of Emma J. Moore. On July 14, 1932. an amendment to the com- 
plaint was filed in which it was alleged that one S. O. Gibson was claiming some 
interest in the insurance policy, the exact nature of which was unknown to plain- 
tiff. Thereupon S. O. Gibson was made a party defendant and on September 5 filed 
his answer to the complaint, in which he claimed the proceeds of the policy. 

The defendant Royal Neighbors of America answered plaintiff's complaint by 
admitting that it was and is a fraternal benefit society, and that on or about 
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March 5, 1925, it issued its reserve benefit plan certificate to Myrtle Moore, pay- 
able in the event of death to Emma Josephine Moore; that said certificate was 
issued subject to the by-laws of said association; that thereafter, without any 
change of beneficiary, proof of the death of said Myrtle Moore was submitted 
to it and by it accepted for the sum of $1,000; that it offers to pay into the 
registry of the court said sum of $1,000 in satisfaction of liability. Further 
answering it was alleged by the society that S. O. Gibson was claiming some 
interest in the proceeds of said certificate, but denies that any request for change 
of beneficiary to S. O. Gibson was ever received by it; that in reference to change 
of beneficiaries it exhibits sections 212 and 217 of the by-laws of the society, 
which read as follows: 

“Sec. 212. Beneficiary—Change of.—Any member in good standing who desires 
to make a change of his or her beneficiary or beneficiaries shall fill out the sur 
render clause on the back of his or her old benefit certificate designating therein 
the change desired, and sign the same in presence of two witnesses, one of whom 
may be any Camp Recorder or a Notary Public or any other person authorized 
by law to administer oaths. The execution of such surrender clause shall also 
be attested by such Recorder or may be acknowledged before the Notary or any 
such other person. The said benefit certificate with said request endorsed thereon 
should be delivered to the Recorder of the Camp where membership is held, or 
forwarded direct to the Supreme Recorder together with a fee of fifty cents. 
\hen' the certificate and fee are delivered to the Recorder, she shall immediately 
forward the same together with the fee to the Supreme Recorder. The Supreme 
Recorder, whether she has received the benefit certificate and fee from the 
Recorder or direct from the member, shall thereon issue a substitute benefit cer- 
tificate payable to the beneficiary or beneficiaries named in said surrender clause, 
subject to the provisions of Section 210 thereof. No change in the designation of 
beneficiaries shall be. effected until a substitute certificate has been written by the 
Supreme Recorder and within the lifetime of the member, and until such time 


the old certificate shall be in force. Any attempt by a member to change the 
payee of the benefits under his or her benefit certificate by will or other testa- 
mentary document, or by contract, agreement, assignment, or otherwise than by 
strict compliance with the provisions of this section, skall be absolutely null and 
void. Any agreement entered into by a member not to change his or her bene- 
ficiary shall be null and void.” 


“Sec. 217. Certificate Lost—Substitute therefor—In case a Benefit Certificate 
is lost, destroyed or beyond the member’s control, such member on forms fur 
nished by the Supreme Recorder, may waive all claims thereunder, designate the 
same or some other beneficiary or beneficiaries, the same or smaller amount of 
benefits and in said waiver request that a substitute benefit certificate be issued. 
Such waiver shall be signed by the member in the presence of two witnesses, one 
of whom may be any Camp Recorder or a Notary Public. The execution of such 
waiver shall be attested by such Recorder or may be acknowledged before the 
Notary or any other person authorized by law to administer oaths. The said 
waiver shall be delivered to the Recorder of the Camp where membership is held 
or forwarded direct to the Supreme Recorder together with a fee of 50 cents. 
When the waiver and fee are delivered to the Camp Recorder she shali imme- 
diately forward same together with the fee to the Supreme Kecorder. Upon 
receipt of such waiver and fee, the Supreme Recorder shall issue a substitute 
benefit certificate in the amount and payable to the beneficiary or beneficiaries, 
subject to the provisions of Section 210 of these by-laws, requested in said 
waiver. No change in the designation of beneficiary or beneficiaries in a sub- 
stituted certificate shall be effected until such substitute certificate shall have been 
Written by the Supreme Recorder during the lifetime of the member, and until 
such time the provisions of the old certificate in relation to the designation of 
beneficiary or beneficiaries shall remain in force.” 

\iter the filing of the answer aforesaid, S. O. Gibson moved that the cause 
be transferred from the circuit court to the chancery court, which was granted 

The testimony introduced on the trial of the case in the chancery court was 
the following effect: At the time the policy of insurance was executed, the 
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insured was a single and unmarried person, and her mother, Emma J. Moore, was 
designated as beneficiary. In 1931 the insured married appellant, S. O. Gibson. 
Some time in February, 1932, S. O. Gibson requested a change of the beneficiary 
by making an oral application to the secretary of the local lodge, Mrs. Eberhart 
The testimony about this request is in conflict: Gibson saying that his wife was 
with him when the request was made, but this is denied by Mrs. Eberhart. Gibsor 
further testified that his wife wrote a letter to Mrs. Eberhart requesting a change 
of beneficiary from her mother to her hushand, but the receipt of this letter was 
denied by Mrs. Eberhart. The testimony shows that some effort was made i 
change the beneficiary by Mrs. Eberhart and some communications passed betwee 
her and the society in reference thereto 

The chancellor found from the testimony introduced that no change of bene- 
ficiary was effected by reason of the negotiations in this regard when measured 
hy the constitution and by-laws of the society. 
*. T. Carpenter, of Marked Tree, for appellant. 
5. V. Neely and R. V. Wheeler, both of Marion, for appellees. 

Jounson, Chief Justice (after stating the facts). 

[ Section 6074 of Crawford & Moses’ Digest, as amended hy Acts 193), 
No. 101, p. 284, in effect provides that beneficiaries may be changed in accordance 
with the laws, rules, or regulations of the society. It is perfectly evident that any 
change of beneficiary in a policy of insurance issued by a fraternal benefit society 
must be done in substantial compliance with the constitution and by-laws of suc! 
society. 


( 
» 


It is perfectly evident that section 212 of the by-laws of the society was not 

substantially complied with. In effect this by-law provides that the “surrender 
clause on the back of her benefit certificate, designating therein the change desired, 
and sign the same in the presence of two witnesses, one of whom may be any 
Camp Recorder or a Notary Public or any other person authorized by law to 
administer oaths.” It is not even contended that the surrender clause on this cer- 
tificate was executed by the insured. 
; In behalf of appellant, it is insisted that the purported letter written by the 
insured requesting the change of beneficiary was a substantial compliance with the 
constitution and by-laws of the society. The case of Robinson y. Robinson, 121 
Ark. 276, 181 S. W. 300, 301, is quoted from in support of this position. The 
pertinent quotation in this opinion is: “The established rule and the one adopted 
in this state is that the change of the beneficiary cannot be made by the insured 
unless there is substantial compliance with the by-laws and regulations of the 
society.” 

[2] No substantial compliance with the by-laws of the society in effecting a 
change of beneficiary is shown in the instant case. The purported letter written 
by the insured to the secretary of the local lodge was not acknowledged before any 
officer and was not signed by the requisite witnesses. The fact is the secretary 
of the subordinate lodge positively denies receiving any such letter. The rule in 
the Robinson Case is sound, but the facts in the instant case do not come withiti 
it. 

Again, section 212 of the by-laws further provides: “No change in the desig- 
nation of beneficiaries shall be effected until a substitute certificate has been 
written by the Supreme Recorder and within the lifetime of the members, and until 
such time the old certificate shall be in force.” The rule quoted above further 
provides: “Any attempt by a member to change the payee of the benefits under 
her benefit certificate by will or other testamentary document, or by contract, 
agreement, assignment, or otherwise than by strict compliance with the provisions 
of this section, shall be absolutely null and void.” According to the record, as we 
understand it, the only substantial thing done by the insured in reference to 
effecting a change of beneficiary was to pay the 50-cent fee demanded theretor 
This cannot he construed as a substantial compliance with the by-laws referred 
to. The chancellor was eminently correct in holding that no change of benefhciary 
had been effected. 

[3] It is next insisted on behalf of appellant that the trial court erred in 
refusing to grant him a continuance of the cause. It is said that S. O. Gibson 1s 
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poor man and had no money with which to employ counsel and pay the expense 

litigation. This is not cause for a continuance under our statute. It suffices to 

say that the trial court did not abuse its discretion in denying the continuance. 
No error appearing, the judgment is affirmed. 





NORTH CAROLINA MUT. LIFE INS. CO. v. TERI 
Supreme Court of Alabama. Oct. 5, 1 
Rehearing Denied Noy. 2, 1933. 
150 Southern Reporter 318. 


ELL. 6 Div. 354 


INSURANCE. 

Provision in life policy providing that insured may receive “paid-up insurance” 
policy lapsed did not become operative automatically upon expiration of grace 

od for payment of premium, where insured had three months within which to 

wail himself of one of three options, of which “paid-up insurance” was one. 





(For other cases, see Insurance, Dec. Dig. § 366.) 
2, INSURANCE 

Provision under option for “paid-up insurance” «after lapsing of life policy 
that, if no other option is selected, policy will be continued in force thereunder, 
held to mean selection within three months of lapsing, where policy gave insured 
three months within which to exercise option 

(For other cases, see Insurance, Dec. Dig. § 366.) 
3. INSURANCE. 

Where policy contains repugnant conditions, court will enforce such as are 
in favor of insured and prevent forfeiture 

(kor other cases, see Insurance, Dec. Dig § 146 
4. INSURANCE. 

Where insured died within three months after last premium became due with- 
ut exercising option for paid-up insurance authorized in policy, policy held not 

rfeited, and beneficiary was entitled to full recovery 





3|.) 


(lor other cases, See Insurance, Dec Dig. § 349[1].) 
>. INSURANCE. 

Interest on life policy held properly payable from date that proof of death 
vas accepted by insurer (Code 1923, §§ 8365, 8564). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

6. INSURANCE. 

Express claim for interest held unnecessary where complaint was upon life 
policy, in Code form, since interest is incident of debt (Code 1923, §§ 8365, 8564 
9531, form 12). 

For other cases, see Insurance, Dec. Dig. § 629[1].) 

\ppeal from Circuit Court, Jefferson County; J. Russeil McElroy, Judge 

\ction on a policy of life insurance by Mabel C. Terrell against the North 
Carolina Mutual Life Insurance Company. From a judgment for plaintiff, defend- 
int appeals. : 

\ffirmed 

On November 14, 1925, defendant executed and deliverd to Hazy C. Terrell 
a policy of life insurance, in the amount of $1,000, payable to his wife, the plain- 
tiff, as beneficiary, in consideration of a semi-annual premium of $20.99, payable 
in advance, for twenty full years. 


Pertinent provisions of the policy are as follows: 


‘North Carolina Mutual Life Insurance Company * by this contract 
ot insurance agrees to pay $1,000.00, less any indebtedness to the Company and 
any unpaid portion of the premium for the then current policy year * * * to 


+} 


he beneficiary (plaintiff) of the insured, upon the surrender of this policy prop- 
erly receipted immediately on receipt of due proofs of the death during the con- 
tinuance of this contract of * * * the insured. * * * 

‘Payment of Premiums. Except as herein provided the payment of a premium 
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or installment thereof shall not maintain the policy in force beyond the date when 
the next premium or installment thereof is payable. 

“Grace Period. A grace of one month (but not less than thirty days) shall be 
granted for the payment of every premium after the first, during which time the 
insurance shall continue in force. If death occur within the grace period, the 
unpaid premium shall be deduced from the amount payable hereunder. 

“Reinstatement. This policy may be reinstated at any time within five years 
from the date of default in the payment of any premium, upon evidence of insur- 
ability satisfactory to the Company and upon the payment of arrears of premiums 
and any other indebtedness with interest thereon at the rate of six per centum 
per annum. * * * 

“Non-Forfeiture Provisions 

“After three full annual premiums shall have been paid the Insured may within 
three months after default in the payment of any premiums surrender this policy 
and have the choice of the following options: : 

“(1) Receive its cash surrender value, less any indebtedness to the Company 
hereon. The cash surrender value shall be the reserve on this Policy at the date 
of default, plus the reserve on any paid-up additions thereto and any dividends 
standing to the credit of this policy, less a surrender charge for the first twenty 
years, which in no case shall be more than two and one-half per cent of the sum 
insured; or 

“(2) Receive paid-up insurance as is provided below, payable at the same 
time and on the same conditions as this Policy. If no other option is selected this 
Policy will be continued in force under this option without any action on the part 
of the Insured; or 

“(3) Receive extended insurance for an amount equal to the face of this 
Policy, provided there is no indebtedness to the Company hereon, and for such 
term in years and months from the date of default as is provided below, but 
without the right to loans and cash surrender values. 

“The payment of the cash surrender value may be deferred for a period of 
not exceeding ninety days 

“The amount of paid-up insurance or the term for which the insurance will 
be extended shall be such as the cash surrender value, provided there is no indebt- 
edness to the Company hereon, will purchase as a net single premium at the 
attained age of the Insured at the date of: default, according to the American 
Experience Table of Mortality, and interest at the rate of three and_ one-hali 
per cent per annum. 

“Any indebtedness to the Company under this Policy will be deducted from 
the cash value; and such indebtedness will also reduce the amount of paid-up 
insurance or the amount continued as term insurance in such proportion as the 
indebtedness bears to the cash value at due date of premium in default. * * * ” 

The insured paid the initial semiannual premium, and continued thereafter to 
make payment as required by the policy up, through, and including the premium 
due May 14, 1931. He did not on November 14, 1931, or within the grace period, 
make payment of the semiannual premium which became due November 14, 1931 
On December 20, 1931, insured signed an application for reinstatement of the 
policy, and a 90-day note in the sum of $15 payable to the insurer. On said date 
insured delivered the application for reinstatement, the note, and the sum oi 
$6.22 in cash to the district office of insurer at Birmingham. On January 2, 1932, 
the district office forwarded the same to the home office of the insurer, and they 
were received at the home office January 4, 1932. 


On January 3, 1932, insured died. The insurer did not accept the application 
for reinstatement, and there was no reinstatement of the policy. 

The beneficiary, plaintiff, made proof of death on forms furnished by the 
insurer, which were received at the home office January 13, 1932. 

On January 20, 1932, defendant tendered to plaintiff the sum of $270 (paid-up 
insurance) in discharge of defendant’s liability under the policy, and at the same 
time tendered the mentioned note for $15 and $6.22 in cash, theretofore paid by 
insured in an attempt to reinstate the policy. Plaintiff refused to accept the tender. 

At the time of insured’s death he had made none of the elections specified in 








Life | North Carolina Mutual Life Ins. Co. v. Terrell 239 


the policy under the head of “Non-Forfeiture Provisions,” that is, the options with 
reference to cash surrender value, paid-up insurance, and extended insurance. 

Plaintiff, since the death of insured, consistently and continuously claimed 
that she was entitled to the face of the policy, with interest, and defendant con- 
sistently and continuously claimed its legal liability for only the sum of $270 as 
arrived at and determined by the provisions of the policy. 

The trial court rendered judgment for plaintiff in the sum of $1,000, with 
interest from January 13, 1932, to March 1, 1933, the date of the judgment. 

Defendant appeals. 

Huey, Welch & Stone, of Bessemer, for appellant. 

\. Leo Oberdorfer, of Birmingham, for appellee. - 

GARDNER, Justice. 

The suit is upon a life insurance policy, dated November 14, 1925, payable to 
plaintiff as the named beneficiary. 

The cause was tried on an agreed statement of facts, the salient features of 
which appear in the report of the case. 

The policy had been in force for more than six years when the insured died, 
on January 3, 1932, but there was default on the premium due November 14, 1931. 
Under the “nonforfeiture provisions” of the policy insured had the right (three 
full annual premiums having been paid) within three months after default in pay- 
ment of any premium to exercise certain options therein provided. But he died 
within this three-month period without having made any election as to such 
options, and defendant insists the only sum due under the policy is $270 paid-up 
insurance, which sum was duly tendered. 

In support of this insistence defendant assumes that at the expiration of the 
thirty days of grace following the default in payment of the premium due Novem- 
her 14, 1931, the policy by its terms lapsed and all rights thereunder forfeited 
except as to the paid-up insurance which automatically came into operation and 
effect, citing, among other authorities, McDonald v. Columbian Nat. L. Ins. Co., 
233 Pa. 239, 97 A. 1086, L. R. A. 1916F, 1244; Mich. Mut. Life Ins. Co. v. Mayfield’s 
\dm'r, 121 Ky. 839, 90 S. W. 607; Balthaser v. Ill. Life Ins. Co. (Ky.) 110 S. 
W. 258; Suge v. Equitable Life Assur. Society, 116 Tenn. 658, 94 S. W. 936; Blake 
v. Nat. Life Ins. Co., 123 Cal. 470, 56 P. 101: Provident Life & Accident Ins. Co. \ 
Hollums, 213 Ala. 300, 104 So. 522; 2 Couch on Ins. § 344; 37 Corpus Juris, 511. 

The authorities noted have been carefully examined. They deal with policy 
provisions widely different from those in the policy here considered. As observed 
by the court in Veal v. Security Mut. Life Ins. Co., 6 Ga. App. 721, 65 S. E. 714, 
719, and applicable here, the “language adopted in their policies by the various 
insurance companies is so diverse that almost every case stands upon its own 
peculiar facts and is incapable of any great extension as precedent in other cases.” 

[1, 2| We cannot agree, in the first place, that at the expiration of the grace 
period the provision as to paid-up insurance automatically came into operation. 
This is not the language of the policy. The insured had the full three months 
within which to avail himself of one of the three options, cash surrender value, 
paid-up insurance, or extended insurance. As to the option for paid-up insurance 
there is a provision that, if no other option is selected, the policy will be con- 
tinued in force thereunder, but this clearly means a selection within the three- 
month period, and, therefore, such option will not take effect immediately, but 
only upon the expiration of the three months, no other selection having been 
made within that time. Such was the construction placed upon a similar policy 
provision in Equitable Life Assurance Society v. Golson, 159 Ala. 508, 48 So. 
1034, 1035. This case is also authority to the effect that the policy, in the meantime, 
was not forfeited, the court saying: “The clause means that after default in any 
premium, after the third one, the insured has six months within which to elect 
to surrender the policy and get paid-up insurance, * * * or to pay the premium 
* * * and when he has failed to so elect, notwithstanding the premium is unpaid, 
the policy does not become forfeited for six months after said premium becomes 
due.” And the holding is further to the effect that a failure to pay the premium 
does not, of itself, forfeit the contract unless the policy so provides; that the 
policy may of course so validly stipulate, which would be a condition subsequent to 
be strictly construed, and, if there are repugnant conditions, the court will enforce 
stich as are in favor of the insured and will prevent a forfeiture. 
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There is here no specific language declaring any such forfeiture, and the words 
upon which defendant largely relies to effectuate a forfeiture are those italicized 
in the case of Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298, 302, as 
follows: “Except as herein provided the payment of a premium or installment 
thereof shall not maintain the policy in force beyond the date when the next 
premium or installment thereof is payable.” The exception is referable to a claus 
which has for its subject “Non-Forfeiture Provisions,” which contain the options 
above noted when there have been paid three full annual premiums. The rule is 
here established that forfeiture of existing policy contracts for failure to pay 
premiums is not favored in law, and that provisions in such contracts are con 
strued, where at all equivocal, in favor of the insured. Manhattan Life Ins. Co 
v. Parker, supra. Giving application to these rules of construction, the court in 
the Parker Case concluded the quoted language, considered in connection with the 
whole contract, did not effectuate a forfeiture. 

[3. 4] In the instant case there were certain options given the insured unde: 
the “Non-Forfeiture Provisions” of the policy which are reasonably to be construed 
as within the exception referred to in the above-quoted clause. And applying the 
rule that, if there are repugnant conditions, the court will enforce such as are in 
favor of the insured and prevent a forfeiture, we find no forfeiture during the 
three-month period for the exercise of these options. Such is the effect of the 
holding in the Golson Case, supra, reinforced by the Parker Case, supra, and upon 
these authhorities we conclude the trial court correctly ruled that plaintiff was duc 
the face of the policy 
We have here no such case as Landis v. Metropolitan Life Ins. Co., 104 Ohio 
589, 126 N. Fh. 193, 26 A. 1. R. 98, cited by defendant, where the insured died 
after the expiration of the three months and without having exercised his option 
Nor is the policy before us at all similar, in the respects here in question, to that 
considered in the cited case of Provident Life & Accident Ins. Co. v. Hollums 
213 Ala. 300, 104 So. 522, wherein it was provided that, if any premium was not 
paid by noon of the day it was due, all rights under the policy shall then and there 
hecome void and the policy reinstated only at the option of the company, and as 
provided therein, and that no claim for loss arising between the time of such for- 
feiture and reinstatement should be valid. 

Further illustrative of the variance between this policy and those in the authori- 
ties noted by defendant is the case of Michigan Mut. Life Ins. Co. v. Mayfield’s 
\dm’r, 121 Ky. 839, 90S. W. 607, wherein it was stipulated that, if the premium 
payments were not made as provided therein, the company, in every such case, 
would not be liable for the payment of the insured sum, and the policy would cease, 
except as to paid-up insurance, as shown in table, if more than three full annual 
premiums had been paid. And so as to each authority upon which defendant places 
reliance, the language of the policy is materially different, and further illustration 
is deemed unnecessary 

\s to the present policy we consider the Golson and Parker Cases, supra, as 
decisive to the effect that during the three-month period the policy remained in 
force for the full amount. 


St. 


As to whether or not, the foregoing considerations aside, the option of the 
insured was a property right which survived and might be exercised by the bene- 
ficiary as contended by plaintiff, we need not stop to inquire, as what has been 
said determines the result without regard to that question, upon which there appears 
to be some diversity of opinion. 37 Corpus Juris, 510: 2 Couch on Ins. § 344; Veal 
v. Security Mut. Life Ins. Co., 6 Ga. App. 721, 65 S. E. 714; Knapp v. John Han- 
cock Mut. Life Ins. Co., 214 Mo. App. 151, 259 S. W. 862; McDonald v. Columbian 
Nat. L. Ins. Co., 253 Pa. 239, 97 A. 1086, L. R. A. 1916F, 1244; Hampe v. Metro- 
politan Life Ins. Co. (Mo. App.) 21 S.W.(2d) 926; Balthaser v. Ill. Life Ins. Co 
(Ix\v.) 110 S. W. 258. We leave a determination of that question to one side and 
until the occasion calls for its decision. 

While there was effort, though ineffectual, of reinstatement of the policy on 
the part of insured, vet we do not understand that it is contended this in any man- 
ner affected or prejudiced plaintiff's rights as the beneficiary, and needs no further 
comment. 

[5] As to the matter of interest, the policy was payable upon proof of death, 
which was furnished by plaintiff, and accepted by defendant, and interest may prop- 
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erly be calculated from that time. 37 Corpus Juris, 657; section 8564, Code 1923; 
Brasswell v. Fleming, 224 Ala. 339, 140 So. 389. 

[6] There is nothing in section 8365, Code 1923, from which may be drawn 
i legislative intent to abrogate any promise or agreement on the part of the insur- 
ance company to pay the policy upon presentation of proof of death, and the parties 
are left free to contract to that effect. Landis v. Metropolitan Life Ins. Co., 104 
Ohio St. 589, 136 N. E. 193, 26 A. L. R. 98. Interest is an incident of the debt 
sued on, and the complaint is in Code form. Section 9531, Code 1923, form No. 12 
\\e are, therefore, of the opinion there was no necessity for an express claim in 


the complaint for the allowance of interest from the time payment was due. 33 
Corpus Juris, 257. 


[7] As to the deduction from the recovery of the past-due semiannual premium, 
we think the agreed statement of facts is properly to be interpreted to the effect 
that this question was not presented to the trial court for decision, and did not 
therefore become a part of the litigation in the court below, and that the sole ques- 
tion there presented was defendant’s liability for the full amount of the policy 
with interest, or its liability for the lesser sum of $270. We conclude under these 
circumstances this question should not be here considered for the first time. 


\Ve find no error in the judgment rendered, and it will accordingly be here 
affirmed. 


\ffirmed. 


\nderson, C. J., and Bouldin and Foster, JJ., concur. 


NEW YORK LIFE ENS. CO. v. PARRELL. No. 4 
Supreme Court of Arkansas. Oct. 9 1933 
63 Southwestern Reporter (2d) 520. 


INSURANCE. 
Delay in notifying life insurer of claim for total and permanent disability 
benefits deid no defense to action on total disability clause. 

Delay was no defense, since policy expressly provided that whenever 
company received due proof before default in payment of premiums that 
insured, before anniversary of policy on which insured’s age at nearest 
birthday was sixty years, had become totally disabled and that such 
disability had then existed for not less than sixty days, then, that one 
year after anniversary of policy next succeeding receipt of such proof, 
insurer would pay insured one-tenth of face of policy and like sum on 
each anniversary thereafter, and under such provisions there could be 
no recovery except for claims arising after 


proof of loss, and insured’s 
condition immediately after injury 


was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 539]5].) 
INSURANCE. 

Whether insured is totally and permanently disabled so as to warrant 
covery under total disability clause of life policy is fact question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668{11].) 

INSURANCE 

Life policy provision respecting total disability 
premiums only 


ss is made 


insurance Jield’ to waive 
commencing with anniversary of policy next after proof of 


Policy expressly provided that, commencing with anniversary of 
policy next succeeding receipt of proof of total disability, company would 

n each anniversary waive payment of premiums for ensuing insurance 
vear 

(For other cases, see Insurance, Dec. Dig. § 362.) 

INSURANCE. 

Under life policy providing for total disability payments commencing one 
after anniversary of policy next succeeding receipt of proof of total disabil- 


insured was not entitled to total disability payments throughout time of his 
disabil 
Hsability 


car 


iV 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Monroe County; W. J. Waggoner, Judge. 
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Action by James J. Farrell against the New York Lite Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Keversed and remanded, with directions. 

Louis H. Cooke, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellant. 

W. W. Sharp, of Brinkley, and Lee & Moore, of Clarendon, for appellee. 

MEHAFFEY, Justice. 

In June, 1919, the New York Life Insurance Company issued to the appellee 
its policy No. 6513376 in the amount of $5,000, and also its policy No. 6513377 for 
the same amount, and each’ policy provided that should appellee become totally 
and permanently disabled before reaching the age of sixty years, it would waive 
the payment of premiums thereafter falling due, and pay to the appellee one- 
tenth of the face amount of said policies annually during his lifetime. This suit 
is brought to recover under the total disability clause ot these policies. 

It was alleged in the complaint that in September, 1922, appellee became 
totally and permanently disabled. Suit was for the sum of $3,000 on each policy. 

The appellant answered denying the allegations of the complaint, and plead- 
ing the following provisions of the policies as a defense: “Whenever the com- 
pany receives due proof, before default in the payment of premiums, that the 
insured, before the anniversary of the policy on which the insured’s. age at 
nearest birthday is 60 vears and subsequent to the delivery hereof, has become 
wholly disabled by bodily injury or disease so that he is and will be, presumably, 
‘hereby permanently and continuously prevented from engaging in any occupa- 
tion whatsoever for remuneration or profit, and that such disability has then 
existed for not less than sixty days —the permanent loss of the sight of both 
cyes, or the severance of both hands or of both feet, or one entire hand and one 
entire foot, to be considered a total and permanent disability without prejudice 
to other causes er disability— hea 

“1. Waiver of Premium.—Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the company will on each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any settle- 
ment of the policy, the company will not deduct the premiums so waived. The 
loan and surrender values provided for under sections 3 and 4 shall be calculated 
on the basis employed in said sections, the same as if the waived premiums had 
been paid as they became due. 

“2. Life Income to Insured—One year after the anniversary of the policy 
next succeeding the receipt of such proof, the company will pay the insured a 
sum equal to one-tenth ot the face of the policy and a like sum on each anni- 
versary thereafter during the life-time and continued disability of the insured 
Such income payments shall not reduce the sum payable in any settlement of 
the policy. The policy must be returned to the company far indorsement thereon 
of each income payment. If there be any indebtedness on the policy, the interest 
thereon may be deducted from each income payment.” 

The appellant also stated that appellee did not claim benefits under said policies, 
and did not make proof of his alleged disability until November, 1931. 

The court, on its own motion, for the purpose of trial only, consolidated the 
two cases, a separate suit having been brought on each policy. After the court’s 
order consolidating the cases, appellant filed petition and bond for removal to the 
federal court, which petition was overruled, and appellant excepted. 

There was a trial by jury and a verdict and judgment in each case for $3,000. 
Motion for a new trial was filed and overruled, and the case is here on appeal. 

[1] Appellant’s first contention is that the court erred in overruling its petition 
for removal to the federal court. There were two separate suits, each one for 
$3,000. The court, without the suggestion of either party, but on its own motion, 
for the purpose of trial only, consolidated the two cases. That meant nothing more 
than the taking of evidence in the two cases at the same time. There was no con- 
solidation for any other purpose, and there was a separate verdict, and separate 
judgment in each case. 

This question was settled against the contention of the appellant in the case of 
St. Louis-San Francisco R. Co. y. Oxford, 174 Ark. 966, 298 S. W. 207. Appellant 
calls attention, however, to the case of Marshall v. Holmes, 141 U. S. 589, 12 S. 
Ct. 62, 35 L. Ed. 870. That case has no application, because it was a single suit by 
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the plaintiff against the defendant to set aside several judgments, and to restrain 
parties from executing the judgments. Neither judgment was for a sufficient amount 
to remove it to the federal court, but the aggregate was more than $3,000. It was 
a single suit charging that each and all the judgments were obtained by false testi- 
mony and forged documents, and it was in fact a single suit involving more than 
$3,000. 

\ppellant also calls attention to the case of Yates v. Whyel Coke Co. (C. C. 
\.) 221 F. 603, 606. In that case the court said: “The requisite jurisdictional 
amount is controlled, not by state legislation, as defendant would have it appear, 
but by the federal iaw, and is determined by the aggregate sum for which judgment 
is sought, and not by the amount named in each cause of action.” 

The plaintiff in that case had pleaded as a single cause of action the entire loss 
claimed to have been sustained for the several months covered by the contract. 
While there were several claims against the company, they were all combined in 
one suit, and the amount in controversy was, of course, the amount claimed in the 
suit. 

The next case relied on by the appellant is McDaniel v. Traylor, 196 U. § 
415, 25 S. Ct. 369, 49 L. Ed. 533. This was also a suit in federal court to set aside, 
as fraudulently obtained, certain judgments which aggregated $3,000, but no one 
of the judgments was for that amount. Here there was a single suit, and the 
amount in controversy exceeded $3,000. 7 

The next and only other case relied on by appellants is Field v. Barber 
\sphalt Co., 194 U. S. 618, 24 S. Ct. 784, 785, 48 L. Ed. 1142. In that case the 
court said: “The bill of complaint contained allegations sufficient to make a case 
of alleged violation of constitutional rights.” There is nothing in any of the 
cases relied on by appellant that would justify or authorize a removal to the 
federal court. 

[2] It is next contended by the appellant that the court erred in refusing to 
direct a verdict in its favor. It contends that this request should have heen 
granted on account of appellee’s unreasonable delay in notifying the appellant of 
his claim for the total and permanent disability benefits. Numerous authorities 
are cited, and it is earnestly contended that the delay made it impossible for appel- 
lant to make investigation, and determine whether appellee was totally and perma- 
nently disabled. None of these authorities are applicable here because the policy 
itself expressly provides that commencing with the anniversary of the policy next 
succeeding the receipt of such proof the company will waive, etc. 

Since there can be no recovery except for claims arising after the proof of loss, 
whenever proof of loss is made, the company can then investigate, and under the 
terms of the policy it becomes immaterial to determine appellee’s condition imme- 
diately after the injury, if he is in fact disabled when the proof of loss is made. 

This court has frequently decided what constitutes total and permanent dis. 
ability. Among the cases discussing this question are the following: Missouri 
State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; Missouri State Life 
Ins. Co. v. Johnson, 186 Ark. 519, 54 S.W.(2d) 407: Guardian Life Ins. Co. v. 
Johnson, 186 Ark. 1019, 57 S.W.(2d) 555; Etna Life Ins. Co. v. Spencer, 182 
\rk. 496, 32 S.W.(2d) 310; Travelers’ Pro. Ass’n v. Stephens, 185 Ark. 660, 49 
S.W.(2d) 364: Mutual Life Ins. Co. v. Marsh, 186 Ark. 61, 56 S.W.(2d) 433 

[3] As to whether the party is totally and permanently disabled is a questioa 
of fact for the jury, and the jury decided this issue against the appellant, and there 
was ample evidence to support their verdict. ; : 

[4, 5] It is next contended by appellant that the verdicts rendered by the jury 
were excessive. We agree with the appellant in this contention. ; 

The court gave instruction No. 2, requested by the appellee, which reads as 
follows: “If you find from a preponderance of the testimony that the plaintiff 
hecame totally and permanently disabled within the meaning of the policy before 
he reached the age of sixty years, then he would be entitled to recover the sum 
of $500 per vear, and the annual premium paid, on each of the policies, for that 
period of time which you find he was disabled, not to exceed the sum of $3,000 
on each policy.” : Lf 

This instruction was erroneous and should not have been given. The provisions 
of the policies are set out above, and each one provides that, commencing with the 
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alniversary of the policy next succeeding the receipt of such proof, the company 
will waive payment, etc. 

It is perfectly plain from the provision of the policy that it waives premiums 
only commencing with the anniversary of the policy next after proof of loss is 
made, and it will be observed from the second paragraph above quoted from the 
policy, that one year after the anniversary of the policy next succeeding proof 
of loss, the company will pay. It was therefore improper to instruct the jury that 
the payments continued throughout the time of appellee’s disability. The provisions 
of the policy providing for payment are plain and unambiguous. The liability 
attached when the disability occurred and proof of loss was made. The company, 
however, did not promise to pay from the time the disability occurred, but from 
the time fixed in the policy itself. 

In construing the provisions of a policy similar to the policies involved here, 
the Supreme Court of the United States said: “Here the obligation of the com- 
pany does not rest upon the existence of the disability; but it is the receipt by 
the company of proof of the disability which is definitely made a condition prece- 
dent to an assumption by it of payment of the premiums becoming due after the 
receipt of such proof. The provision to that effect is wholly free from the ambiguity 
which the court thought existed in the Marshall policy. * * * It is true that 
where the terms of a policy are of doubtful meaning, that construction most 
favorable to the insured will be adopted. * * * This canon of construction is 
both reasonable and just, since the words of the policy are chosen by the insur- 
ance company; but it furnishes no warrant for avoiding hard consequences by 
importing into a contract an ambiquity which otherwise would not exist, or, 
under the guise of construction, by forcing from plain words unusual and unna- 
tural meanings.” Bergholm v. Peoria Life Ins. Co., 234 U. S. 489, 52 S. Ct. 230, 
231, 76 L. Ed. 416 

\ppellee calls attention to numerous cases where a recovery was_ permitted 
from the date of the disability, but these cases were suits for breach of contract. 
The case at bar, however, is not a suit for breach of contract, but a suit on the 
policy, and the policy expressly provides when payments shall begin. The court 
therefore erred in giving the instruction above quoted, and for this error the case 
must he reversed. 

All the questions of fact had been determined against the appellant, and there 
is nothing to be done but to determine the amount that appellee is entitled to 
recover under the contract 

The judgment of the circuit court is reversed and the cause is remanded, with 
directions to enter judgment for the amount found to be due according to the 
terms of the policies as herein construed. 


MUTUAL LIFE INS. CO. v. WILCOXON.. No. 4—3129, 
Supreme Court of Arkansas. Oct. 9, 1933. 
63 Southwestern Reporter (2d) 522. 
1. INSURANCE. 

In action upon life policy, whether insured, who disappeared 18 months before 
trial, was dead, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Instruction that if it was conjectural as to whether insured committed suicide 
or was murdered, beneficiary of life policy could not recover, held properly refused, 
though some evidence showed probability of suicide, since beneficiary could recover 
if insured was dead from any cause. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Mary P. Wilcoxon against the Mutual Life Insurance Company 


of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Frederick L. Allen, of New York City, and Rose, Hemingway, Cantrell & 
Loughborough, of Little Rock, for appellant. 
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Fred A. Isgrig and Harry Robinson, both of Little Rock, for appellee. 
McHaney, Justice 
This is a suit by appellee, as beneficiary of a life insurance policy issued to 
usband, Jesse R. Wilcoxon, against appellant, in which it is alleged that the 
nsured disappeared from Corpus Christi, Tex., on June 11, 1931, “under such 
rcumstances as to warrant the conclusion that he is dead.” Mr. Wilcoxon form- 
riy resided at Hamburg, Ark., and during the boom period he accumulated quite 
substantial fortune, selling out his interests in Arkansas and removing from 
thence to the Rio Grande Valley in Texas, where he made investments in real 
estate For a time aiter removing to Texas he seemed to prosper, but during 
thie i in values in 1929 and 1930 he became bankrupt. Not only did he lose 
is money, but there were large deficiency judgments against him. After the loss 
of his property he engaged in other business in Harlingen, Tex., without much 
success, and in June, 1931, he obtained employment as a traveling salesman for a 
milling company in Oklahoma, and in order to be near the center of his territory, 
on June 10, 1931, he and appellee removed to Corpus Christi, Tex., and on the next 
day he disappeared and has not been heard from since that time. 

This suit was brought in April, 1932, and the trial occurred in November fol- 
lowing, about a year and a half after the date of his disappearance. The case 
was tried before a jury which resulted in a verdict and judgment against appellant 
for the amount of the policy 

[1] For a reversal of the judgment against it, appellant first urges that the 
evidence was insufficient to support the verdict and judgment and that the court 
erred in refusing to direct a verdict in its favor. We cannot sustain this assign- 
ment. Of course, there is no presumption that Mr. Wilcoxon is dead either under 
our statute, section 4111, Crawford & Moses’ Digest, or under the common law. 
\ppellee based her action upon proof of death, independent of any presumption. 
The proof in this case is wholly circumstantial and is somewhat in conflict as to 
whether he has been seen since his disappearance on June 11, 1931. Briefly stated, 
the evidence in this regard is as follows: All the witnesses agree that Mr. Wilcoxon 
was an honest man and a good citizen; that he was highly esteemed by, held the 
confidence and the good will of, all who knew him; that he had been prosperous 
in business, accumulating a substantial fortune in cash, all of which had been 
lost during the depression and consequent slump in values; that he was a married 
man, living happily with his wife, the appellee, to whom he was very much attached, 
as well as his home, his friends, and possessions; that he was a person of good 
habits and fine traits of character; that after he lost his fortune, his health was 
impaired, became nervous, low spirited, and of changed appearance; that he had 
disappeared once or twice before for short periods of time and upon his return 
he was ill and went to bed. He was shown to have bought poison from one drug 
store and capsules from another, his wife finding two capsules apparently filled 
with poison in his pocket; that the day before his disappearance his two automo- 
biles were taken away from him by his creditors, leaving him nothing in which 
to make his territory in the new position he had obtained, and that upon the next 
day he disappeared. Upon his failure to return, his wife notified the police officials 
at Corpus Christi, who assisted her in a thorough search at that time. Later, she 
had 800 posters made giving a description of him as well as printing his picture 
thereon, and these were widely posted and scattered throughout the state of Texas, 
heing sent to each sheriff in the state of Texas as well as immigration officials on 
the border between Texas and Mexico. She wrote appellant and other insurance 
companies who had issued policies on the life of her husbaid notifying them of 
her hushand’s disappearance. She furnished appellant and its investigator with 
all the information she had, giving it the names of his relatives and their post 

fice addresses. She furnished them with a picture and a specimen of his hand- 
writing and informed the company of every rumor she had heard regarding her 
hushand’s existence. 

\ppellant introduced the testimony of three witnesses tending to show that 
ev had seen Mr. Wilcoxon shortly after the date of his disappearance. The 
court submitted the question to the jury and by its verdict it has found that 
Mr. Wilcoxon is dead. We think the circumstances testified to were sufficient to 
take the case to the jury. 


t} 
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The facts and circumstances in this case are quite similar to those in Tisdale 
v. Conn. Mutual Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136. In that case the 
trial court had instructed the jury that the death of the missing person could not 
be presumed from an absence of less than seven years, except upon evidence of 
exposure to danger which probably resulted in death. The Supreme Court of 
Iowa held the instruction erroneous and said: “Any facts or circumstances relat- 
ing to the character, habits, condition, affections, attachments, prosperity and 
objects in life, which usually control the conduct of men, and are the motives 
of their actions, are competent evidence from which may be inferred the death of 
one absent and unheard from, whatever has been the duration of such absence.” 

We therefore hold that the evidence in this case was sufficient to take the 
case to the jury and to justify it in finding that Mr. Wilcoxon is dead. 

[2] It is finally argued that the court erred in refusing to give appellant's 
requested instructions Nos. 8 and 8-A. Instruction No. 8 follows: “In attempting 
to determine whether or not the said Jesse R. Wilcoxon committed suicide, you 
would be authorized to take into consideration all of the proved facts and cir- 
cumstances which have been testified to in this case. Before you would be justified 
in finding that he did commit suicide, there must be evidence from which a con- 
clusion would be reasonable and probable, and not merely speculative or con- 
jectural. If you find from a consideration of all the evidence in this case that it 
is merely speculative or conjectural as to whether the said Jesse Wilcoxon com- 
mitted suicide, your verdict should be for the defendant.” The concluding sentence 
in that instruction makes it erroneous, as it requires the jury to find for appel- 
lant if it finds that Wilcoxon did not commit suicide, whereas appellant would 
be liable if it found him to be dead either from natural causes or by murder 
Instruction No. 8-A, relating to death by murder, is erroneous in the same respect 
The two instructions are identical, with the exception that death by murder is 
substituted for death by suicide. The question for the jury to determine was 
whether Wilcoxon was dead. If dead, then the manner of his death hecame 
immaterial. The fact that evidence was introduced tending to show the probability 
of suicide did not justify the instruction as asked. The court correctly refused 
said instructions. 

No error appearing, the jugment is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. SIMS. No. 4—3105. 
Supreme Court of Arkansas. Oct. 9, 1933. 
63 Southwestern Reporter (2d) 524. 
1. INSURANCE. 

Cause of action for breach of policy providing for weekly benefit for per- 
manent disability from sickness accrued to insured on date insurer breached con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

In action by insured’s heir for gross damages for insurer’s breach of policy 
clause providing for weekly benefit in case of insured’s permanent disabilitv from 
sickness, admission of mortality tables held not error. . 

Admission of mortality tables in evidence was not error, since, at 
time of breach of contract, when right of action accrued, insured’s expect- 
ancy of life was necessarily in dispute, and since nature of damages was 
present cash value of past and future installments of weekly indemnity 

based on life expectancy of insured. . 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

In action by insured’s heir for gross damages for breach of policy clause 
providing for weekly benefit in case of permanent disability from sickness, court’s 
acceptance of mortality tables as conclusive held error; question of expectancy of 
life being for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
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5. INSURANCE. 

Statutory penalty against insurer held applicable to action for gross damages 
: r breach of policy provision providing for weekly benefit in case of permanent 
i isability from sickness (Crawford & Moses’ Dig. § 6155). 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Action by Dinah Sims against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

King, Mahaffey, Wheeler & Bryson, of Texarkana, Tex., for appellant. 

Jones & Jones, of Texarkana, Ark., for appellee. 

HuMPHREYs, Justice. 

This suit was brought in the circuit court of Miller County by appellee, the 
sole beneficiary under an insurance policy No. D-8509279 and the sole heir of 
her mother, Alice Jackson, to whom the policy was issued and delivered by appei- 
lant. The policy undertook for payment of premiums to pay the insured $66 on 
the anniversary of the policy next after the insured became 69 years of age; and 
in case of permanent disability prior thereto, due to sickness, to pay the insured 
$6 a week, limiting the number of days to 182 days during any 12 consecutive 
months. It was alleged in the complaint that the insured became permanently dis- 
abled from sickness covered by the policy the latter part of the year 1931, and 
remained so until her death on May 3, 1932; that appellant ceased to pay the 
insured her weekly indemnity on and after December 9, 1931, thereby, on said 
date, breaching its contract with her. That appellant denied all liability under the 
policy. The prayer of the complaint was for damages in gross, amounting to 
$2,678, with a statutory penalty thereon of 12 per cent. and a reasonable attor- 
ney’s fee. 


Appellant filed an answer denying the material allegations of the complaint, 


alleging that the insured became disabled on account of a venereal disease 
covered by ihe poliey 
The cause proceeded to a hearing upon the ee and testimony, at the 
conclusion of which the court submitted the cause to the jury upon one issue of 
jact; the theory being that all other allegations in the complaint had been estab- 
lished by undisputed testimony. The issue of fact submitted to the jury will be 
eflected by the instruction given by the court, which is as follows: “If vou 
nd from a preponderance of the evidence in this case that the insured was 
fering from a venereal disease, to-wit, syphilis, and that her sickness and sub- 
uent death resulted from syphilis, vou will find for the defendant ; if you fail 
o find, vour verdict will be for B erogeor in the amount sued for. 
fhe jury found the issue of fact submitted to them against appellant and 
irned a verdict against it for $2,000 36, including the statutory penalty of 12 
recent. A judgment in accordance with the verdict was rendered in favor of 
appellee, and an attorney's fee of $450 was included, from which is this appeal. 
The appellant is bound by the verdict of the jury, unless the trial court erred 
the admission of testimony excepted to or in refusing to submit some other 
issue involved about which there was a dispute in the testimony. * 
{1, 2] Appellant contents that the court erred in admitting in evidence the 
‘lyle Mortuary Tables over its objection and exception. It is urged that there 
vas no issue of the expectancy of Alice Jackson's life in this case, and that the 
lable of expectancy of life was therefore inadmissible. The cause of action 
crved to Alice Jackson on the za appellant breached the contract, and at 
hat time she had an expectancy of life. This suit survived to Alice Jackson's 
mly heir, and, by this sureieotsiin. samliies the heir, acquired all the rights of 
her mother which existed at the time the action accrued to her mother. This 
court said in the case of Nz a Life & Accident Insurance Company v. Whit- 
neld, 186 Ark. 198, 53 S.W.(2d) 10, 12: “The breach of the contract, the appel- 
ant company’s refusal to ony under its terms, and denial of any liability there- 
under, gave the insured the right to sue for gross damages for such breach of 
contract, and the court has held that the measure of such damages is the present 
cash value of the past and future installments of the weekly indemnity based on 
the life comands of the insured. * * * The rule as to the measure of damages 
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is not modified by the fact that the insured died long before the end of 
period of his life expectancy, the rights of the parties to a contract whicl 
been breached being fixed at the time of the breach thereof.” 

Phis court, in the case of Arkansas Midland Ry. Co. y. Griffith, 63 Ark. 491, 
389° S. W. 550, held that evidence of disease or of ill heath or of hazardous 
employment may or destroy probative effect of tables of expectancy ot 
lite, but it does not make them inadmissible 

13, 4] No error was committed in admitting the mortality tables, but reversi- 
ble error was conunitted in accepting them by the court as conclusive. At thre 
time of the breach of the contract, Alice Jackson was sick, and her condition would 
have entered into her expectancy of life. At the time of the breach of the cor 
tract, when her right of action accrued, her expectancy of life was necessarily 


dispute and to be 


iN 
ascertained from all the evidence and circumstances surround 
ing her condition of health. This issue of fact being in dispute, it was a question 
the jury and not the court to determine. 
tis also contended that the statutory penalty (Crawford & Moses’ Dig 
: as no application to suits for breach of contract. This court has held 
otherwise in the case of Sun Life Assur. Co. v. Coker, 61 S.W.(2d) 447, and cases 
cited thereim 
On account of the error indicated, the judgment is reversed, and the cause 
remanded for a new trial 
ATLAS LIFE INS. CO. OF TULSA, OKL. v. WEI 
Supreme Court of Arkansas. Oct. 9, 19 
63 Southwestern Reporter (2d) 533. 


LS. No. 4+-3123 
33 


INSURANCE. 
In suit on disability provision of life policy, conflicting evidence as to insured’s 
total disability held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 
Suit on disability clause of life policy providing for beginning of disability 


payments six months after anniversary of policy next succeeding receipt of 
of disability held premature, where brought about 
disability was made. 


proot 
one month after proof of 


(For other cases, see Insurance, Dec. Dig. § 621.) 
4. INSURANCE. 

Liability under disability clause of life policy attached when disability occurred 
and proof of loss was made, notwithstanding cause of action on policy had not 
yet accrued under policy terms. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Suit by Billie D. Wells against the Atlas Life Insurance Company of Tulsa 
Okl. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

H. M. Barney, of Texarkana, for appellant. 

James D. Head, of Texarkana, for appellee. 

MEHA;FyY, Justice. 

On July 9, 1921, the appellant, Atlas Life Insurance Company of Tulsa, Okl., 
issued to the appellee, Billie D. Wells, its policy insuring the life of appellee for 
$5,000. The policy contained the following provisions: 

“And the company agrees to pay to the insured fifty dollars monthly during 
the lifetime of the insured, if the insured becomes wholly and permanently dis- 
abled, before age 60, and to waive the payment of premiums thereafter becominy 
due, subject to all the terms and conditions contained in section A hereof: 

“Section A. Permanent and Total Disability. After one full premium shal! 
have been paid upon this policy and before default in the payment of any sub- 
sequent premium, if the insured shall furnish the company with due proof that he 
has since such payment and before having attained the age of sixty years becom 
wholly disabled by bodily injuries or disease, not occasioned by military or naval 
service or participation in aeronautic or submarine expeditions or operations, and 
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will be presumably thereby, permanently, continuously and wholly prevented from 
engaging in any occupation or employment whatsoever for remuneration or profit, 
and that such disability has then existed for not less than sixty days, then, 

1. “Waiver of Premium. Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the company will on each anniversars 
waive payment of the premium for the ensuing insurance vear.” 

2. “Life Income of Insured. Six months after the anniversary of the policy 
next succeeding the receipt of such proof, the company will begin to pay to the 
insured the monthly income stated on the first page of this policy, which income 
ill be continued during the lifetime and continued disability of the insured 
Interest on any indebtedness on this policy shall be deducted from each monthly 
ncome payment. The premiums so waived and the disability income so paid shall 
not be deducted from the amount payable at death nor shall they impair the loan 

surrender values, if any, under this policy.” 

The complaint in this suit was filed on August 13, 1932. It was alleged that 

February 17, 1932, when the policy was in force and effect, and before appellee 
reached the age of sixty years, and after one full annual premium had been paid 
thereon, and when there was no default in the payment of any subsequent pre- 
mitum due on said policy, appellee was wholly and permanently disabled by bodil 
injuries described in the complaint, and that by said injuries he was permanently, 
continuously, and wholly prevented from engaging in any occupation whatsoevel 
for remuneration, profit, or gain, and such disability has existed more than sixty 
days: that the injuries are permanent and incurable. It was alleged that due proof 
of loss was furnished the appellant on July 9, 1932. 

\ppellant filed a demurrer alleging that the complaint failed to state a cause 
action, and that the complaint shows upon its face that no cause of action has 
rued, and also that the complaint shows upon its face that suit has been pre 

naturely brought. The demurrer was overruled, and appellant excepted. 

The appellant then filed answer denying the material allegations in the com 
plait, and pleading the provisions of the policy above set out. The appellant also 
filed a motion to dismiss because said suit had been prematurely brought. 





There was a verdict and judgment in favor of appellee for $50 per month 
from the date of injury, with 6 per cent. interest, penalty, and attorney's fees 
\ motion for new trial was filed and overruled, ard the case is here on appeal 

[1, 2] The evidence as to appellee’s total disability being in conflict, it was 

question of fact for the jury, and the jury’s verdict was against the appellant. 
There was substantial evidence to support the verdict. The jury’s finding of fact 
in conflicting evidence, if there is any substantial evidence to support the verdict, 
ll not be disturbed by this court 

In numerous cases decided by this court, we have discussed the question of 

total disability and reviewed the authorities, and we do not deem it 


+ 


necessary 
review them here. Among the cases discussing this qttestion and reviewing the 
authorities are: Missouri State Life Ins. Co. v. Holt, 186 Ark. 672, 55 S.W.(2d) 
788; Mutual Benefit Health & Acc. Ass’n v. Bird, 185 Ark. 445. 47 S.W.(2d) 
812: Missouri State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W.(2d) 600: 
Missouri State Life Ins. Co. vy. Johnson, 186 Ark. 518, 54 S.W.(2d): 407: Guardian 
lite Ins. Co. v. Johnson, 186 Ark. 1019, 57 S.W.(2d) 555; Aftna Life Ins. Co. 
. Spencer, 182 Ark. 496, 32 S.W.(2d) 310; Travelers’ Protective Ass’n v. 
Stephens, 185 Ark. 660, 49 S.W.(2d) 364; Mutual Life Ins. Co. v. Marsh, 1286 
\rk. 61, 56 S.W.(2d) 433. 

Our conclusion is that there was ample evidence to support the finding of the 
is to total disability. 


WIT 


[3] This is not a suit for a breach of contract, but it is a suit based on the 
ntract. It is insisted by the appellant that the complaint shows on its face that 

vas prematurely brought. 

The complaint was filed August 13, 1932, and appellee based his cause of 
action on the policy, alleging that on February 17, 1932, he received the injuries 
that rendered him permanently, continuously, and wholly disabled. Appellee alleged 
that on July 9, 1932, he furnished the appellant proof of loss. It will be observed 
hat the proof of loss was furnished on July 9 and the suit was begun August 13, 
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1932. The policy provides: “Six months after the anniversary otf the policy next 
succeeding the receipt of such proof, the company will begin to pay to the insured 
the monthly income stated on the first page of this policy, which income will be 
continued during the lifetime and continued disability of the insured. Interest on 
any indebtedness on this policy shall be deducted from each monthly income pay- 
ment. The premiums so waived and the disability income so paid shall not he 
deducted from the amount payable at death nor shall they impair the loan or 
surrender values, if any, under this policy.” 

The promise of the insurance company was to pay, beginning six months after 
the anniversary of the policy next succeeding the receipt of proof. No cause of 
action therefore accrued until the six months expired, and this suit was begun 
less than two months after the proof of loss was made. It was therefore pre- 
maturely brought. 

“By the weight of authority, it is ground for abatement, that the action was 
prematurely brought, even though the right of action has matured before trial: 
as, in most jurisdictions, where an action is brought before maturity on a note 
or other debt; where the time for payment of a note or other debt has been 
extended by agreement, and an action is brought before expiration of the period 
of the extension; where an action is brought before the happening of an event 
upon the happening of which the right to commence the action is to accrue; and 
in many other like cases.” 1 C. J. 107, 108. 

“Appellee raised in the pleadings her objection that the action was pre- 
maturely brought, and, if the evidence sustained the plea, the action should have 
been abated, even though the right of action had matured before the trial.” Jones 
v. Dyer, 92 Ark. 460, 123 S. W. 757, 758; Ferguson y. Carr, 85 Ark. 246, 107 
S. W. 1177: Rodgers v. Wise, 106 Ark. 310, 153 S. W. 253, 43 L. R. A. (N. 8.) 
1009 
“Where the policy provided that the loss should not be payable until 60 days 
after satisfactory proofs of loss were received, and the company objected t 
proofs of loss for specific valid reasons, and the insured furnished supplemental 
proofs, a suit brought 49 days after the supplemental proofs were furnished was 
premature.” Cooley’s Lriefs on Insurance, vol. 7, p. 6782; Marino v. Hartford 
Fire Ins. Co., 227 Pa. 120, 75 A. 1037. 

[4] It is contended by the appellant that the policy had lapsed, and tha 
therefore no cause of action existed. There was no premium due either at the 
time of the injury or at the time proof of loss was made. 

Liability attached when the disability occurred and proof of loss was made 
Bergholm vy. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416: 
7Etna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 335. 

The rights of the parties had become fixed, at a time no premium was due 
While the cause of action had not accrued, yet the liability existed, and all pre 
miums that became due, after the time fixed for payment under the disability 
clause in the policy, are by the express terms of the policy waived, and are not 
to he deducted in any settlement. Premiums that became due after the liability 
attached, but before the time fixed in the policy for a waiver of the premiums, 
are not waived, and, of course, are to be deducted, if they have not been paid 

Our conclusion is that the only error in the case is that it was prematurely 
brought, and, for that reason, it must be reversed and remanded, with directions 
to grant the motion to abate and dismiss the case without prejudice. 

Smith and McHanley, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. HALE. No. 9271. 
Supreme Court of Georgia. Sept. 14, 1933. 
Rehearing Denied Sept. 26, 1933. 
170 Southeastern Reporter 875. 
1. INSURANCE. / 
Knowledge of soliciting agent or examining physician that insured had had 
disease waived life policy provision requiring insured to recite disease in waiver 
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signed by insurer’s secretary, notwithstanding policy provision that agent could 
not waive torteiture. 

(For other cases, see Insurance, Dec. Dig. § 386.) 
2. INSURANCE. 

Where life insurer waived insured’s recitation of previous illness, insurer's 
liability on policy was not limited to return of premiums paid thereon 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Syllabus by the Court. 

The questions propounded by the Court of Appeals answered in the opinion. 

Gilbert, J., dissenting. 

Certified Questions from Court of Appeals. 

Suit by W. B. Hale, administrator, against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant brings error to the Court of 
\ppeals, which certifies questions. 

Questions answered. 

Barry Wright, of Rome, for plaintiff in error. 

Henderson Lanham, of Rome, for defendant in error. 

Beck, Presiding Justice. 

This case came before this court on two questions certified by the Court of 
Appeals, as follows: 

“1. Where a policy of life insurance, issued after a medical examination but 
without a written application, provides that ‘if the insured is not alive or is not 
in sound health on the date hereof, * * * or has within two years before the 
date hereof been attended by a physician for any serious disease or complaint, 
or before said date has had any pulmonary disease, or chronic bronchitis, or can- 
cer, or disease of the heart, liver, or kidneys * * * umless such previous diesase 
is specifically recited in the “Space for Endorsements” on page 4 in a waiver 
signed by the secretary or an assistant secretary, * * * the company may 
declare this policy void, and the liability of the company in the case of any such 
declaration in the case of any claim under this policy shall be limited to the returr 
of the premiums paid on the policy,’ and where such policy further provides that 
‘it constitutes the entire agreement between the company and the insured and the 
holder and owner thereof, and where it further provides that ‘its terms cannot 
be changed, or its conditions varied, except by the express agreement of the 
company evidenced by the signature of its president or secretary, and that there- 
fore agents (which term includes also managers, superintendents, and assistant 
nanagers) are not authorized and have no power to make, alter, or discharge 
contracts, to waive forfeitures or to receive premiums on policies more than 
thirty one days in arrears,’ will actual knowledge on the part of the agent of 
the company soliciting the insurance, or on the part of the physician examining 
the insured on behalf of the company, or the knowledge on the part of both such 
persons, acquired prior to the issuance of the policy but not communicated to 
any general agent or officer of the company, that the insured had in fact been 
attended by a physician and had one of the diseases specifically mentioned in the 
quoted provisions of the policy within two years prior to the date thereof, be 
imputed to the company; will the company by virtue of having issued the policy 
with such knowledge on the part of its agents or physician or both, be deemed 
to have waived such condition or be estopped to claim a forfeiture on account of 
the breach thereof? 


“2. If the foregoing question should be answered in the affirmative, would 


the liability of the insurance company in a suit on such a policy, even thougii 
it should be deemed to have waived such condition of the policy, or though it 
should be estopped to claim a forfeiture on account of the breach thereof, he 
limited to the return of the premiums paid on the policy?” 

{1, 2] 1. The first question must be answered in the affirmative, upon the 
authority of principles applicable to the question already laid down by this court. 
In the case of Mechanics’, etc., Insurance Co. v. Mutual Real Estate, etc., Ass’n 
98 Ga. 262, 25 S. E. 457, 458, it was said: “ ‘Conditions which enter into the yalid- 
ity of a contract of insurance at its inception may be waived by the agent, and 
are waived if so intended, although they remain in the policy when delivered: 
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and limitations therein upon the authority of the agent to waive such conditions 
otherwise than in writing attached to or indorsed upon the policy are treated as 
referring to waivers made subsequenthy to the issuance of the policy. See 1 May, 
ns. § 143, and authorities cited.” This principle was restated and reattirmed 
the case of Johnson v. AAtna Insurance Co., 123 Ga. 404, 51 S. E. 339, 107 Am 
St. Rep. 92, where it was held: “Limitations in an insurance policy upon the 
authority of the agent of the company to waive the conditions of the contract . 
insurance are to be treated as referring to waivers made subsequently to 1 
issuance of the policy.” In the opinion, after quoting from the Mechanics’, 
Insurance Co. Case the language we have just set forth, it was said: “TI 
guage quoted fits the present case like a glove, and upon the soundness 
principle announced must depend the decision of this case. A careful stu 

vinees us that the logic of that case is unanswerable. An insurance 

receives an application for a policy. One of the rules of the company is that 

ance will not be issued upon a building situated on land not owned by the 

cant. But the company, through its agent, knows that the applicant own 
building which he wishes to have insured, but does not own the | 
it is situated, and, with this knowledge, nevertheless issues a policy on U 

ing. Certainly, after leading the applicant to believe that he would he 

and receiving from him the premiums charged for the insurance, it shoul 
in good conscience, be heard to set up in defense ta an action on the policy 
the ownership of the building and of the land was in different) persons 

the policy states on its face that no agent has the power to waive any of the c 
ditions of the policy, and that none of them will be deemed to have beet valved 
unless such waiver is attached to or indorsed upon the policy in writing. But 
this is not a question of waiver so much as of notice and estoppel. "The agent's 
knowledge, as has heen seen, is the company’s knowledge.” 

It is true that in Thornton v. Travelers’ Insurance Co., 116 Ga. 121, 42 S. E. 
287, 291, 94 Am. St. Rep. 99, a different ruling was made upon the question here 
presented. It was there said: “The plaintiff testified that he told the agent of the 
company to whom the application for the policy was made, at the time the appli 
cation was made, that he had hernia, and that the agent told him that it was not 
necessary to state this in the application, that he did not want it in the applica- 
tion, that the company did not require it. The purpose of this testimony seems to 
have been to establish a waiver on the part of the company of its right to insist 
upon that provision in the policy that it would not be liable for injuries resulting 
from hernia. The policy delivered to the plaintiff had in it a stipulation that ‘no 
agent has power to waive any condition of this policy.’ Even if the evidence 
offered was sufficient in itself to show a waiver, the agent had no authority to make 
this waiver in behalf of the company; and when the policy was delivered to the 
plaintiff with this stipulation appearing in the face thereof, he was put on notice 
that this waiver hy the agent was not binding on the company, and he is precluded 
from setting up the waiver claimed to have been thus made. Porter v. Home 
Friendly Soc., 114 Ga. 937, 41 S. E. 45; Cleaver v. Traders’ Ins. Co., 65 Mich. 527, 
32 N. W. 660, 8 Am. St. Rep. 908; Cook v. Ins. Co., 84 Mich. 12, 47 N. W. 568.” 
But in Johnson y. A2tna Insurance Co., supra, this court said, taking notice of the 
doctrine laid down in Thornton y. Travelers’ Insurance Co.: “Our conclusion is 
that the ruling in the case of Mechanics’ Ins. Co. v. Mutual Bldg. Ass’n, 98 Ga 
262, 25 S$. FE. 457, is sound: * * * and that anything to the contrary in 
cose cf Thornton v. Travclers’ Ins. Co., 116 Ga. 122, 42 S. E. 287, 94 Am. St. 

89, must yield as authority to the earlier case.” In a concurring opinion in 
son v. tna Ins. Co. supra, Mr. Justice Cobb, who wrote the opinion in TI 
Travelers’ Ins. Co., said: “There 1 
f Mechanics’ hh ‘oO. v. Mutual Bldg. Ass'n, 98 Ga. 262, 25 S 
ton v. Travelers’ ; va. 122, 42 S. E. 287, 94 Am. St. 
re the ruling 1 rmer e must control unless it is 
ruled.” He furthe: d thet “the case cf Mechanics’ Ins. C 
\ss’n, 98 Ga. 262, 25 S. I. 457, was decided upon authority, and it must 
ceded that it is abundantly supported”; though he thought that the ruling 
thornt “ase seemed to be the better view; but as the other membe: 
ot think the case in 98 Ga. should be overruled, he ceneurr 


} 
ahd nn 


s an irreconcilable conflict between 
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inajority opinion. As Justice Cobb said in his concurring opinion, the doctrine 
announced above as the correct doctrine is abundantly supported by authority. 

It follows that the first question of the Court of Appeals must be answered 
in the affirmative, and that the second question should be answered in the nega- 
tive 

All the Justices concur, except 

Gilbert, Justice (dissenting). 

Under the rulings in Reliance Life Insurance Co. v. Hightower, 148 Ga. 843, 98 
S. E. 469, and cit., New York Life Insurance Co. v. Patten, 151 Ga. 185, 106 S. E. 
183, and Davis v. Metropolitan Life Insurance Co., 161 Ga. 568, 131 S. E. 490, the 
lirst question propounded by the Court of Appeals should, in my opinion, be 
answered in the negative. The only difference between those cases and the pres- 
cnt case is that there was no written application mentioned in the question now 
being answered. It does not seem that the law of the case is different whether 
there was a written application or not, provided, as in the question now pro- 
pounded, the policy itseli gave notice to the insured. In all three of the cases here 
cited there were written applications, but the court held in the case first cited: 
“An insurance company may limit the power of its agent, and when notice that 
the agent’s power is limited is brought home to the insured in such manner as 
would put a prudent man on his guard, the insured relies at his peril on any act 
of the agent in excess of his power. * * * The insured is bound by plain and 
unambiguous limitations upon the power of the agent contained in his policy.” 
The opinion in that case was written by the late Chief Justice Fish. In it he has 
cited and considered all of the decisions previously rendered by this court, and 
which are cited as authority in the answer returned by the majority of this court, 
and additional cases. Obviously, notice of the limitations placed upon the agent is 
sufficient if it is given in the policy or if it is given in the application. And see 
Metropolitan Life Insurance Co. v. Alexander, 43 Ga. App. 385, 159 S. E. 124. The 
rulings in the first two cases were concurred in by all of the Justices. In the 
Davis Case there were five concurrences and one dissent. For these reasons the 
writer cannot concur in the answer to either of the two questions. 


SMITH v. TRAVELERS’ INS. CO. No. 9268. 
Supreme Court of Georgia. Sept. 13, 1933. 
Rehearing Denied Sept. 26, 1933. 
171 Southeastern Reporter 121. 
INSURANCE. 

Under life policy waiving premiums upon due proof of permanent and total 
disability, and providing that absent contrary request, upon default in premiums, 
msurance would automatically continue as term insurance, policy held operative 
only as term insurance, where proof of disability was not made until almost two 
years after insured defaulted in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Russell, C. J., dissenting. 

Error from Superior Court, Catoosa County; C. C. Pittman, Judge. 

Equitable petition by Ada Smith, as next friend to James C. Smith, against 
the Travelers’ Insurance Company. To review the judgment sustaining a demurrer 
to the petition, claimant brings error, 

Affirmed, 


\da Smith, as next friend to James C. Smith, alleged to be non compos 
mentis, brought an equitable petition against Travelers’ Insurance Company, 
secking to recover disabifity insurance as specified in a policy issued by that 
company to James C. Smith, and to. require the company to reinstate the policy; 
and for general relief. It was alleged that on September 16, 1925, the company 
issued to James C. Smith, who was at that time sane and in his right mind, its 
lmsurance policy in the principal sum of $3,000; that the initial premium and the 
annual premiums due on the policy on September 18, 1926, and September 18, 
1927, were paid; that by the provisions of the policy, and by reason of the pay- 
ment of said premiums, the policy was in full force up to and including October 
‘8, 1928; that on or about July 1, 1928, James Smith became wholly disabled by a 
disease which’ prevented him from engaging in any occupation or employment for 
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wage or profit, by impairing his mental faculties and rendering him insane, and 
such condition continued from that time to the present and is permanent; and 
that on February 4, 1930, he was duly and legally adjudged insane, and was com- 
mitted to the state asylum for the insane. The policy provided for payment of 
a monthly income of $30 in accordance with the provisions for permanent and 
total disability benefits and subject to the conditions thereof; and further provid- 
ed as follows: “Permanent Total Disability Benefits. Upon due proof that since 
the payment of the initial premium upon this contract, before a default in the 
payment of any subsequent premium, and before the anniversary of this contract 
nearest to the sixtieth anniversary of the date of birth the insured has become 
wholly disabled by bodily injuries or disease and will be continuously and wholly 
prevented thereby for life from engaging in any occupation or employment for 
wage or profit, the company will waive the payment of any premiums which may 
fall due on this contract during such disability, and will pay from the commence- 
ment of such disability and during its continuance the disability income stated 
on the first page of this contract. The premiums so waived and the disability 
income so paid will not be deducted in any settlement hereunder.” 

It was alleged that at the time the insured became wholly disabled the policy 
was in full force and effect, and that due proof had been furnished to the said 
company and a demand made upon it to comply with the terms and provisions of 
the policy above quoted, and to pay the disability benefits therein set out, but that 
the company has failed and refused to pay said benefits or any part thereof. The 
premium due on the policy of insurance on September 18, 1928, was not paid, nor 
have any premiums been paid since that time. The contract of insurance provided 
further: “Non-Forfeitable Privileges. If any premium shall not be paid on or 
before the date when due, and if there shall be no indebtedness to the company, 
the insurance will automatically continue from said due date as term insurance 
during the term, including the period of grace, specified in column 3 of the accom- 
panying table; or in lieu thereof, upon written request made by the insured within 
three months from said due date the company will, as the insured may elect, 
indorse the contract for the amount of paid-up insurance, if any, specified in 
column 2 or upon surrender thereof pay the cash value, if any, specified in column 

There was no indebtedness to the company by James C. Smith on October 18, 
1928; and there being no written request made by the insured, the company has 
advised James C. Smith that the insurance has been automatically continued as 
term insurance specified in column 3, to wit, for a period of 3 years and 200 days 
from October 18, 1928, which would continue the policy to July 5, 1932. By 
amendment it is alleged that due proof of the disability of James C. Smith was 
made to the insurance company on July 20, 1930, by O. N. Merritt, cashier of 
the Bank of Ringgold, acting on behalf of the petitioner. It is further alleged that 
under the nonforfeitable provision above quoted the insured was entitled to have 
the policy of insurance, with all of its provisions, which would include the dis- 
ability provision, for the term specified. 

To the petition as thus amended the defendant demurred generally and 
specially. The court sustained the demurrer, and the plaintiff excepted. 

McClure, McClure & T. G. Head, of Ringgold, for plaintiff in error. 

Maddox, Matthews & Owens and Wright & Covington, all of Rome, and 
Rosser & Shaw, of La Fayette, for defendant in error. 

Syllabus Opinion by the Court. 

3EcK, Presiding Justice. 

This case is controlled by the ruling in Northwestern Mutual Life Insurance 
Co. v. Dean, 43 Ga. App. 67, 157 S. E. 878, which case was by certiorari brought 
to this court for review, where the judgment was affirmed. Dean v. Northwestern 
Mutual Life Insurance Co., 175 Ga. 321, 165 S. E. 235. 

Judgment affirmed. 

All the Justices concur, except Russell, C. J., who dissents. 
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BANKERS’ HEALTH & LIFE INS. CO. v. JAMES. 
SAME vy. WILLIAMS. Nos. 22184, 22212. 
Court of Appeals of Georgia, Division No. 2. Sept. 22, 1933. 
171 Southeastern Reporter 161. 
1. INSURANCE. 


In suit against insurer for breach of contract to keep combination life and 
health policy in force, insured may recover premiums paid, with interest thereon. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2, INSURANCE. 

Where insured seeks to recover premiums paid, with interest thereon, for 
failure to keep life and health policy in force, insurer may plead, in reduction of 
damages, any sums actually paid insured as benefits. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Error from City Court of Thomasville: H. J. MacIntyre, Judge. 

Suits by Katie James and by Maggie Williams against the Bankers’ Health 
& Life Insurance Company. Judgments for plaintiffs, defendant’s motion for a 
new trial was overruled, and defendant brings error. 

Reversed. 

Conforming to answers to certified questions in 177 Ga. 520, 170 S. E. 357. 

Hay & Gainey, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendants in error. 

Syllabus Opinion by the Court. 
Jenkins, Presiding Judge. 


1. The records and questions involved in these cases are substantially the 
same. 


[1] 2. Under the answers of the Supreme Court to questions certified to it 
in these cases, the action of the plaintiffs against the insurance company for its 
alleged failure to keep in force the policies of life and health insurance, and 
seeking, as the measure of damages, the recovery of the $103.42 premiums paid 
and $49.14 interest on each payment from the time it was made, were maintain- 
able. The court therefore did not err in overruling the demurrers to the petitions 
as amended. Bankers’ Health & Life Insurance Co. v. James, 177 Ga. 520, 170 
S. E. 357. Other special grounds of the defendant’s demurrers are without merit. 


{2] 3. Under the answer of the Supreme Court to an additional question 
propounded to it in these cases, the defendant insurance company “should be 
allowed to plead, in reduction of the damages (sought to be recovered by the 
plaintiffs) any sums of money actually paid to the insured as benefits accruing 
under the policy.” Accordingly, the court erred in striking, on the plaintiff's 
demurrer and motion, the fifth paragraph of the defendant’s answer as amended, 
pleading that the plaintiffs had received sick benefits under the policies amounting 


to as much as the premiums sought to be recovered by the plaintiffs, and to the 
alleged sum of $396. 


[3] 4. The court did not err in striking from the fifth paragraph of the 
answer, under the special demurrer thereto, the allegation qualifying the aver- 
ments as to the payment of sick benefits, that these were received by each of the 
plaintiffs “before she voluntarily allowed said policy to lapse and become void 
lor the nonpayment of premium,” upon the ground that such allegation was too 
vague and indefinite, and a conclusion of the pleader, without setting forth the 
lacts necessary to determine “whether said policy became void for non-payment of 
premiums.” 

5. The erroneous rulings as to the amended answers of the defendants, which 
sought to offset the amounts of damages claimed by the plaintiffs by the amounts 
ot sick benefits received under the policies, having denied the right to plead and 
Prove such defense, and having thus rendered the subsequent proceedings and 
the judgments for the plaintiffs for the amounts sued for nugatory, it is unneces- 
sary to determine the merits of the general grounds of the defendant’s motion for 
a new trial, or the special ground in amplification thereof based upon specific 
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contentions as to the force and effect of parts of the oral and documentary 
evidence. 

Judgments reversed. 

Stephens and Sutton, JJ., concur. 


WATSON v. PILGRIM HEALTH & LIFE INS. CO. No. 22807. 
Court of Appeals of Georgia, Division No. 2. Aug. 16, 1933. 
Rehearing Denied Sept. 29, 1933. 

171 Southeastern Reporter 226. 

1. INSURANCE. 

Facility of payment clause held to authorize life insurer to pay either bene- 
ficiary, or undertaker, for burying insured, or insured’s sister, who had contracted 
with undertaker to pay burial expenses. 

Facility of payment clause provided that the insurer might pay the 
matured benefits to either the beneficiary, or to the executors, administra- 
tors, or assigns of the insured, or to any other person or persons appear- 
ing to the insurer to be equitably entitled to the benefits by reason of hav- 
ing incurred expense on behalf of insured, or for insured’s burial. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

2. INSURANCE. 

Facility of payment clause absolved life insurer from liability on_ policy, 
where insurer delivered proceeds thereof to party equitably entitled thereto, 
although intending delivery to beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Suit by F. M. M. Watson against the Pilgrim Health & Life Insurance Com- 
pany. Judgment for plaintiff, the superior court sustained defendant’s certiorari, 
aud ordered a new trial, and plaintiff brings error. 

Affirmed. 

Statement of facts by Jenkins, P. J.: 

An insurance company issued a policy for $222 on the life of James Murden, 
naming as beneficiary “Fannie Murden, wife,” with what is known as a “facility 
of payment” clause reading as follows: “The company may pay the matured bene- 
fits under this contract to either the beneficiary below named, or to the executors, 
administrators or assigns of the insured, or to any other person or persons appear- 
ing to said company to be equitably entitled to the same by reason of having 
incurred expense on behalf of the insured, or for his or her burial; and the 
production of a receipt signed by either of said persons shall be conclusive evi- 
dence that all claims under this contract of insurance have been satisfied in full.” 
Previously the company had issued a policy for $50 on the life of the same person, 
payable to “Fannie M. Smith, sister,” as beneficiary. Fannie M. Smith, the sister 
of the insured, before marriage was known by the same name as his wife, “Fannie 
Murden.” On the death of the insured, the wife (having married Watson) sued 
on her policy. The company set up a defense that the sister had contracted for 
and paid the funeral expenses in behalf of the insured, and that, having issued its 
bank check for $222 payable to the order of “Fannie Murden,” the same was 
delivered to the sister, who indorsed and cashed the check by that name, and that 
it was relieved from liability under the “facility of payment” clause. The evidence 
showed that the wife filed the proof of loss, and had paid the insurance pre- 
miums, but that the sister alone arranged with an undertaking company for the 
funeral expenses while at the home of the wife; that the undertaker had notified 
the Atlanta office cf the insurance company as to the burial of the insured with 
request to advise when the imsurance checks arrived from the home office; that, 
when two checks of the insurance company, one payable to Fannie M. Smith, 
and the other under the policy here in question payable to “Fannie Murden, 
arrived, drawn on a bank at the home office of the company in Augusta, Ga., the 
secretary of the company’s Atlanta manager telephoned this information to the 
undertaker, and an employee of the undertaker and the sister of the insured called 
at the Atlanta office of the insurance company, and upon the sister’s statement 
that “her name was Fannie Murden before her marriage to a man named Smith, 
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and the secretary's knowledge that the other person was employed by the under- 
taker, the checks were deliv ered to them; that the check for the $222 in question, 
payable to the order of “Fannie Murden,” contained also a “petty cash receipt,” 
moutehiins receipt from the company of the money in settlement for the 
death under the policy; that this check was indorsed both by the sister as “Fannie 
Murden,” and by the employee of the undertaker, who accompanied her to the 
bank, and, upon cashing the check, to the office of the undertaker, where she paid 
in cash the burial expenses of $198.70. In the municipal court trial the judge 
duecied a verdict for the plaintiff for the full amount of the policy, which was 
iffirmed by the appellate division. The superior court sustained the certiorari of 
the insurance company, and ordered a new trial, unless the plaintiff should write 
off from her judgment the $198.70 funeral expenses, holding that a verdict shouid 
have been directed for the company for all expect the $23.30 balance. The plain- 
tiff brought this writ of error. 

Morris Macks, J. I. Hynds, and Hugh Howell, all of Atlanta, for plaintiff in 
error. 

G. N. Bynum, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 
JENKINS, Presiding Judge. 


{1, 2} Under the provision in the “facility of payment” clause of the insurance 
policy sued on, entitling the insurance company to pay the proceeds of the policy 
cither to the beneficiary, or to “any other person or persons appearing to said 
company to be equitably entitled to the same by reason of’ having incurred 
expense for the ‘burial’ of the insured,” the insurer had the option of paying 
cither such beneficiary, or the undertaking company for its expenses in burying 
the insured, or a sister of the deceased who had contracted with the undertaker 
to pay such expenses, and such a payment to either of the latter “equitably 
entitled” parties would relieve the insurer from liability to the beneficiary. See 
Chance vy. Metropolitan Life Ins. Co., 147 Ga. 396, 94 S. E. 239; Ogletree v. 
Hutchinson, 126 Ga. 454, 55 S. E. 179; Guaranty Mutual Life & Health Ins. Co. v. 
Oliver, 24 Ga. App. 205, 206, 100 S. E. 659; Thomas v. Prudential Ins. Co., 148 Pa. 
594, 24 A. 82; Metropolitan Life Ins. Co. v. Schaffer, 50 N. J. Law, i 11 A. 154; 
Bradley v. Prudential Ins. Co., 187 Mass. 226, 72 N. E. 989; 37 C. J. 591, § 359. 
Where, under the facts of the instant case, the $222 check of the nasi company, 
due under the policy, was actually delivered to the sister of the insured and an agent 
of the undertaker, and was indorsed and cashed by them, and $198.70 of the 
check, representing the actual funeral expenses, was immediately paid over to 
the undertaker, the company could not be held liable by the wife of the insured, 
as beneficiary of the policy, for an amount in excess of the difference between 
the face amount of the policy and the actual burial expenses as paid from the 
proceeds by the undertaker and the sister, of the insured. There is no merit in, 
the contention of the beneficiary that the drawing of the check for the policy at 
the home office of the insurance company, payable to the order of “Fannie 
Murden,” constituted an “election” to pay the wife as beneficiary, and not to 
make payment under the “facility of payment” clause. The fact that the issuance 
of the check in the name of “Fannie Murden” may have been intended for the 
wife and not for the sister of the insured, whose name before marriage was also 
“Fannie Murden,’ would not prevent the insurance company from delivering the 
check, as it did, to the parties “equitably entitled” to the proceeds, and from in 
effect ratifying the cashing of the check by such parties, even though the check 
may originally have been erroneously delivered by the company, or indorsed and 
cashed by accident, or by fraud or mistake of third parties. Furthermore, the 
receipt embodied in the check itself and indorsed both by the sister of the insured 
and the representative of the undertaker, which received the $198.70 proceeds, 
was also a sufficient compliance with the provision of the policy, following the 
“tacility of payment” clause, that “the production of a receipt signed by either of 
said parties shall be conclusive that all claims under this contract of insurance 
have been satisfied in full,” so as to release the company at least to the extent of 
the $198.70, which the evidence conclusively shows was paid to the persons 
“equitably entitled thereto.” 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 
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NEW YORK LIFE INS. CO. v. HOLLIS et al. No. 9662. 
Supreme Court of Georgia. Oct. 13, 1933. 
171 Southeastern Reporter 288. 
INSURANCE. 

Evidence that insured obtained reinstatement of life policy by misrepresenta- 
tion in application therefor concealing that insured received medical treatments 
required cancellation of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 370.) . 

Syllabus by the Court. 

1. Under the evidence the jury were not authorized to find that the policy of 
life insurance in question had not lapsed for failure to pay a premium due at the 
time application for reinstatement of the policy was made by the insured. 

2. Under the evidence a finding was demanded that the reinstatement of the 
policy which had lapsed for nonpayment of a premium should be set aside and 
canceled, because obtained by untrue answers to questions contained in the 
application, and because the misrepresentation was as to material facts. 

Error from Superior Court, Sumter County; W. M. Harper, Judge. 

Suit by the New York Life Insurance Company against Robert F. Hollis, 
individually, and as administrator of the estate of Mrs. Eva C. Cooper and 
another. Judgment for defendants, plaintiff’s motion for a new trial was over- 
ruled, and plaintiff brings error. 

Reversed. 

Bryan, Middlebrooks & Carter, of Atlanta, and W. T. Lane & Son, of 
Americus, for plaintiff in error. 

J. A. Hixon, of Americus, for defendants in error. 

Beck, Presiding Justice. 

The New York Life Insurance Company brought its petition against Robert 
F. Hollis, individually and as administrator of the estate of Mrs. Eva C. Cooper, 
and Jere Hollis, to have canceled, by decree of the court, a reinstatement of a 
policy of life insurance which was issued to Mrs. Eva C. Cooper. Mrs. Cooper 
was alive at the time of the trial, but she died afterwards, and her administrator 
was made a party. The cancellation was sought upon the ground that the rein- 
statement had been obtained by false representations as to material facts, made 
by the insured in her application for the reinstatement, on June 1, 1927. 

The verdict was in answers of the jury to certain questions submitted to them, 
and upon these answers the court entered a decree in favor of the defendants, 
denying cancellation of the policy. To this decree the plaintiff excepted pendente 
lite. The plaintiff filed also a motion for a new trial, and to the overruling oi this 
motion it also excepted. 


1. It is contended by the defendants that, while the insured, Mrs. Eva Cooper, 
made application as alleged for reinstatement of her policy as of a policy which 
had lapsed for nonpayment of a premium, as a matter of fact the policy had not 
lapsed or been forfeited, but that the premium due on April 21, 1927, was paid 
before the lapse of the period of grace allowed in the policy, that is, thirty days 
vfter the premium became due, and that the jury were authorized to, find in favor 
of the defendants on the question whether or not the policy had lapsed. We can- 
not agree to this contention. We think the evidence demanded a finding that the 
premium had not been paid until after the period of grace, thirty days, had 
elapsed. 

2. One of the questions propounded for answer by the jury in this case was 
as follows: “Q. At the time Mrs. Eva C. Cooper, the defendant, on June the first, 
1927, in writing, applied to New York Life Insurance Company for the reinstate- 
ment of the policy which is the subject-matter of this case, had she been treated 
by Dr. W. S. Prather?” The jury returned an affirmative answer. The second 
question was: “If you answer that she had been treated by Dr. Prather, approx! 
mately how many times has she been treated, and over what period?” The 
answer was: “About nine times, in 24 months.” To another question the jury 
returned the answer that the insured had been treated for “periodical headaches. 
In the policy in question is the following provision: “At any time within five 
years after any default, upon written application by the insured and upon pre- 
sentation at the home office of evidence of insurability satisfactory to the com- 
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pany, this policy may be reinstated together with any indebtedness in accordance 
with the loan provisions of the policy upon payment of loan interest, and of 
arrears of premiums with five per cent. interest thereon from their due date.” 
In the application for reinstatement appear the following question and answer: 
“Q. Within the past 24 months have you had any illness or have you consulted or 
been treated by any physician or physicians? (If so, give full details including 
nature, date and duration of each illness, the name of each physician, and the 
dates of consultation or treatment.) A. No.” 

The finding of the jury was that Mrs. Cooper had been treated several times 
by a physician within twenty-four months next preceding her application for 
reinstatement of the policy. Her answer was as to a material fact; and, if it was 
not true, the insurance company was entitled to have the reinstatement set aside. 
The testimony of Mrs. Cooper herself did not contradict the finding of the jury. 
According to that finding and the statement of Dr. Prather himself, this doctor 
had treated Mrs. Cooper several times. He testified in part as follows: “I pre- 
scribed for Mrs. Cooper as her physician in 1926; that was for a headache. This 
other prescription, marked June 11th, 1926, which you show me, is a diarrhea, 
bowel mixture, something for the intestines. This is called Bryant’s Colic Mixture; 
is it composed of sulphuric ether, etc. She was suffering with diarrhea when I 
gave her that mixture. I attended Mrs. Cooper, as her physician, when I issued 
that prescription. I don’t know whether this was written at her home or at my 
office. Regardless of where it was written, the occasion of my issuing that pre- 
scription was in the performance of my professional duties as Mrs. Cooper’s 
physician. The one you show me, dated June 11th, 1926, that was for the same 
vurpose, and given at the same time. This prescription is carbohydrate of glycer- 
ine and phenacetine; it is for intestinal trouble, and also to control fever; she 
must have had a little fever at that time. I issued that prescription as her physi- 
cian on the same day I gave her the other prescription, I wrote them both at the 
same time. Mrs. Cooper’s condition at that time was such as necessitated pro- 
jeSsional treatment of her by me. This prescription dated January Ist, 1927, is 
just an intestinal laxative. That isn’t my prescription, that is Dr. §. P. Wise; he 
is a practicing physician. I issued this prescription marked 11-8-26, to Mrs. 
Cooper; this is for nervousness.” And there was other testimony by Dr. Prather 
ubstantially to the same effect, and not contradicted. 

“Whether misrepresentations are material is ordinarily a question for the 
‘ury, but where, as here, the evidence excludes every reasonable inference, except 
that they were material, no issue is presented upon that point for determination 
by the jury.” Jefferson Standard Life Insurance Co. v. Henderson, 37 Ga. App. 
704, 141 S. E. 498, 499. It would seem that in some cases a mere headache .would 
Le a negligible matter; but the insured in this case had been treated for other 
sickness than that of a mere headache. If she had had merely headaches and had 
been treated for those headaches by a physician, the insurance company should 
have been informed of the fact by a truthful answer to the question. contained in 
ber application. A misrepresentation as to whether the insured had been attended 
by a physician, whether for a headache or other ailment, was material, because 
the company would, upon being informed that she had been treated many times 
tor headaches, have had the right to investigate and to ascertain for itself how 
serious was the ailment for which she had been treated. 

There are other questions in this record; but the toregoing rulings are upon 
the controlling question in the case, and under these rulings a new trial must be 
granted, and the decree excepted to must be set aside. 

Judgment reversed. 

All the Justices concur. 


METROPOLITAN LIFE INS. CO. v. HALE. No. 21822. 
Court of Appeals of Georgia, Division No. 2. Sept. 30, 1933. 
171 Southeastern Reporter 306. 
1. INSURANCE. 


' Knowledge of soliciting agent or examining physician that insured had had 
isease waived life policy provision requiring insured to recite disease in waiver 
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signed by insurer’s secretary, notwithstanding policy provision that agent could 
not waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

2. INSURANCE. 

Where life insurer waived insured’s recitation of previous illness, insurer's 
liability on policy was not limited to return of premiums paid thereon. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Krror from Superior Court, Floyd County; James Maddox, Judge. 

Suit by W. B. Hale, administrator, against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed. 

Conforming to answers to certified questions in 170 S. E. 875. 

3arry Wright, of Rome, for plaintiff in error. 

Henderson Lanham, of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

{1, 2] 1. Under the answers of the Supreme Court to questions certified to it 
lierein, the court did not err in overruling the defendant insurance company’s 
motion for a new trial, based upon the general grounds and upon the ground that 
the court erred in directing a verdict in favor of the plaintiff administrator for the 
iace amount of the life insurance policy sued upon, with interest. Metropolitan 
Life Ins. Co. v. Hale (Ga. Sup.) 170 S. E. 875. While the evidence was conflicting 
as to whether the agent of the company soliciting the insurance had actual 
Knowledge of the previous kidney condition and treatment of the deceased 
insured, it demanded a finding for the plaintiff as to such knowledge by the com- 
pany's physician. 

2. “The petition and answer shall be sufficient to carry the cause to the jury, 
without any replication or other course of proceeding.” Civil Code 1910, §§ 5651, 
5647, 5573. “Under the practice in this state, even though the defendant files 
affirmative pleas, the plaintiff is not obliged to file a replication in order to intro- 
duce evidence tending to contradict or to avoid the matter set up in the pleas.” 
Smith v. Hodges, 8 Ga. App. 785, 70 S. E. 195. “When a complete cause of action 
is set forth by the pleadings, it is not ordinarily necessary that the plaintiff shall 
therein anticipate and avoid defenses.” International Harvester Co. v. Morgan, 
19 Ga. App. 716, 721, 92 S. E. 35, 38. An exception to these rules exists under Civil 
Code, § 5633, that: “If new matter is set up by the defendant not controverting 
the plaintiff’s petition, the plaintiff, in proper cases, may be required by the court 
to meet the same by appropriate written pleadings.” But in such a case applica- 
tion must be made to the court, and, if none is made and the case proceeds 
to trial upon the petition and plea, evidence sustaining the plea may be met 
by counter evidence attacking the special matter set forth in the plea. Central 
of Ga. Ry. Co. v. Tankersley, 133 Ga. 153, 154, 65 S. E. 367. “Although the plead- 
ngs may not present the whole issue, yet if it be fully made by the evidence 
without objection, it is too late, after verdict, for losing party, to make that the 
ground of a motion for a new trial.” Biddy v. People’s Bank, 29 Ga. App. 580 (2), 
i16 S. E ane. 

3. The grant or refusal of a continuance of a case rests in the sound legal 
discretion of the trial court, and a refusal will not be disturbed, unless an abuse 
of such discretion is shown. Civil Code, § 5724; Horton v. Stone, 158 Ga. 499(1), 
123. S. E. 862. Due diligence by the party making the application must be shown. 
Civil Code, § 5721. And, where a continuance is sought because of the absence of 
i Witness, it must be shown, among other requirements, that the witness has been 
subpoenaed, and the facts expected to be proved by such witness must be stated. 
Civil Code, § 5715. 

4. Under the principles stated in the preceding second and third paragraphs, 
the record does not show an abuse of discretion by the court in denying the de- 
fendant company’s motion for a continuance of the case from a late hour on the 
day of hearing to the morning of the second day thereafter, upon the grounds 
that, in rebutting testimony of the defendant in support of special matter in 1ts 
plea that the insured was suffering from a kidney ailment and had received medi- 
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cal treatment prior to the issuance of the policy and contrary to its conditions, 
the plaintiff had introduced evidence tending to show a waiver or estoppel by the 
company, from actual knowledge imparted by the insured to the company’s 
physician and agent, that the-plaintiff had failed to plead such facts, and that the 
defendant needed the presence of the physician to reply to such evidence. It was 
not necessary for the plaintiff—certainly in the absence of a previous application 
to and order of the court—to plead its evidence in attacking the special defense. 
The evidence was admitted without objection. No good reason appears why the 
doctor was not subpoenaed or the exigencies of the case were not anticipated by 
his presence. Any surprise to the defendant from the plaintiff's proof was no 


more than accompanies unexpected developments in the testimony of the adver- 
sary at any trial. 


Judgment affirmed. 
Stephens and Sutton, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. JONES. No. 23060. 
Court of Appeals of Georgia, Division No. 1. Oct. 6, 1933 
171 Southeastern Reporter 315. 
i. INSURANCE. 

Testimony insurer's soliciting agent was informed that insured had been 
carried to hospital jield insufficient to authorize submission of question whether 
insurer had notice of insured’s cancer, so as to waive provision avoiding policy 
therefor. 

(For other cases, see Insurance, Dec. Dig. § 668|15].) 

2, INSURANCE. 

Evidence that insured was treated for cancer within two years before issu- 
ance of life policy, providing for its avoidance in event of such treatment, pre- 
cluded recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Syllabus by the Court. 

The evidence in this case failed to support the verdict rendered; the court 
therefore erred in overruling and denying the defendant's certiorari. 

Error from Superior Court, Fulton County; Virlyn B. Moore, Judge 

Suit by Fannie Jones, as administratrix of the estate of William Jones, 
deceased, against the Metropolitan Life Insurance Company. Judgment for 
plaintiff, the superior court overruled defendant's certiorari, and defendant brings 
error 

Reversed. 

Mrs. Fannie Jones, as administratrix of the estate of William Jones, deceased, 
brought suit against the Metropolitan Life Insurance Company, on a policy of 
insurance dated February 17, 1930. William Jones died November 27, 1930, from 
cancer of the throat. The insurance policy provided that the liability of the 

;ompany was limited to the return of the premiums paid if the insured was not 
in sound health on the date of the issuance of the silien: or if the insured “has 
within two years before the date hereof been attended by a physician for any 
serious disease or complaint, or, before said date, had any pulmonary disease, 
chronic bronchitis, or cancer, or disease of the heart, liver, or kidneys.” The 
evidence of the physicians is uncontradicted as follows: 

Dr. Rayle: “My first contact with Mr. Willie Jones [deceased] was the 
“Ith day of January, 1930, at which time he was a patient in the Steiner Clinic. 
*** The other treatment I gave Mr. Jones was a series of X-ray treatments 
beginning on the 23rd — of January, 1930, and continuing at intervals to the 
“th day of September, 1930. * * * All the treatments were directed at the neck, 
tis area being treated from four different angles. I gave prior to February 
\7, 1930, four treatments [February 17 was the date of the issuance of the policy], 
the dates of those were January 23, 25, 27, and 29th. The treatments were given 
under a diagnosis of carcinoma of the pharynx and neck. * * * Carcinoma is a 
term used to describe cancer arising from certain organs and tissues. * * * In 
other words, I was treating him for a cancerous condition. * * * As a matter of 
tact | stated I didn’t know whether he had cancer or not, of my own knowledge, 











































262 The Insurance Law Journal, Vol. 82 [Feb., 1934 


I don't know. Dr. Wood took charge of him in January, 1930. This history 
and the original examination were made by the interne here at that time.” 

Dr. Fike, the physician in charge of the Steiner Clinic, testified: “I know that 
he was seen by me on the 21st day of July, 1930, and an observation note made 
at that time, and that he had far-advanced incurable cancer of the throat and 
metastasis of the neck. 1 can't state of my own knowledge when Mr. Jones 
first entered the Steiner Clinic. The record shows he came the 17th day of 
January, 1930. Of my own knowledge I can’t state that this man, Willie Jones, 
had cancer February 17, 1930.” 

Dr. Allen testified: That he was an interne at the Grady Hospital at the time 
Mr. Willie Jones was admitted, and was connected with the Steiner Clinic on 
January 17, 1930. “On or about January 17, 1930, I made a thorough examination 
of Willie Jones at the Steiner Clinic. In my opinion at the time of this examin- 
ation Willie Jones had a large tumor in the left side of the neck, which I 
diagnosed as carcinoma or cancer.” 

Dr. D. I.. Wood, who was connected with the Steiner Clinic, testified that he 
saw Willie Jones the first time in May, 1930. “In other words he had a cancer 
arising in the posterior walls of the pharynx, which is the portion of the cardio 
respiratory system. * * * When ! saw him, which I think was in May, I examined 
those glands in his neck. I thought he had cancer at that time. That was my 
opinion at that time, that he had cancer. * * * I wouldn’t be absolutely positive 
about it being cancer at that time, but I was certain enough in my own mind to 
mark him up for another series of X-ray treatments from his neck. I know that 
it came from the throat; that was in May. As I say, I wouldn’t be absolutely 
positive that in May he had a cancer of some kind, but my suspicions of cancer 
were strong enough for me to give him deep X-ray therapy, which I wouldn't 
have given him had I thought he was tubercular or something else. * * * The 
cause of his death was cancer of the pharynx, carcinoma of the pharynx of the 
cervical metastasis. My opinion of this is that he had cancer prior to February 
17, 1930. That is based upon my examination and treatment of him and from 
the progress which the disease had made and from what the patient told me.” 

One of the proofs of death submitted shows that cancer was the cause ot 
death, and the proof of Dr. Wood showed that the decedent received X-ray treat- 
ment in January, but that the decedent was never told that he had cancer. The 
court, over the objection of the defendant, admitted in evidence the following 
testimony of the decedent's boy: “As to whether I told him |the defendant's 
soliciting agent, Mr. Herndon] anything in connection with my father’s health, 
I told him he had been up to Grady. When I told Mr. Herndon that my father 
had been down to Grady he said he would go over there and fix the examination 
and get the policy passed on if he had been up there.” Exception was also taken 
to the following charge of the court: “If at the time of the issuance of this 
policy you should find from the evidence that the insured was not in sound 
ealth, that is to say, that he was ill, and if the company knew that he was ill 
at the time, if the company’s agent was informed and had knowledge of the 
condition of his health at that time, the company would be estopped and could 
not thereafter set up his illness as a defense. It is for you to say whether or 
not the company had notice of the condition of the insured’s health at the time 
of the issuance of the policy. If the company did not have notice, and if his 
health was not good, and/or he was not in sound health, there could be no 
recovery, but if the company knew of the condition of his health at the time ot! 
the issuance of the policy they would be bound by that knowledge and could not 
successfully defend upon this stipulation in the policy.” cise 

Smith, Smith & Bloodworth and W. H. Smith, all of Atlanta, for plaintiff in 
error. 

Hugh Burgess, of Decatur, and Wm. H. Mewbourne, of Atlanta, for defend- 
ant in error. 

Gurrry, Judge (after stating the foregoing facts). 

[1] 1. It is admitted by counsel for the defendant in error in their brief 
that the testimony quoted above with reference to the deceased being carried to 
Grady Hospital is insufficient to give notice to the company that the insured had 
cancer. As a matter of law, such notice could hardly be termed constructive 
notice, and under the rule laid down in the case of Metropolitan Life Insurance 
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Co. v. Dodd, 41 Ga. App. 243, 152 S. E. 850, 852, which is as follows, “ ‘Such waiver 
will not result unless either the company or some authorized agent had actual 
notice of the fact or condition in question. Constructive notice would be insuff- 
cient for such purpose.’ Interstate Life & Accident Co. y. Bess, 35 Ga. App. 723 
(3), 134 S. E. 804; Wiley v. Rome Ins. Co., 12 Ga. App. 186, 76 S. E. 1067,” the 
evidence here was insufficient to authorize a charge of the character here excepted 

It was therefore error for ‘the court to submit to the jury the question of 
waiver by reason of notice to the agent, under the testimony as above set out. 

[2] 2. The defendant in error introduced no testimony to contradict the testi- 
mony of the doctors as set forth in the statement of facts. It appears from the 
testimony of Dr. Rayle and Dr. Allen that the deceased was being treated for 

neer nearly a month before the policy of insurance was issued. The testimony 
other doctors was that, from their examination of the deceased in July, he 
had carcinoma of the pharynx before February 17, 1930. The evidence demands 
the conclusion that the insured was treated by a physician within two years prior 
the issuance of the policy for a serious complaint; namely, cancer. The policy 
provided that if such condition existed, the liability of the company would be 
limited to the return of the premiums paid, which was done in this case. There 
being no sufficient evidence of any notice to the company of this condition and 
. waiver thereof, we feel that the verdict is without evidence to support it 
Judgment reversed. 
Broyles, C. J., and MacIntyre, J., concur. 


EQUITABLE LIFE ASSUR. SOC. v. FLORENCE. No. 22901.. 
Court of Appeals of Georgia, Division No. 1. Oct. 12, 1933. 
171 Southeastern Reporter 317. 
2. INSURANCE. 


In suit on group policy, proof that employer had collected premiums due 
thereon from deceased established prima facie case, whereupon burden was on 
insurer to establish its affirmative defense. 

(For other cases, see Insurance, Dec. Dig. $ 646[1].) 

3. INSURANCE. 

Policy issued to deceased by group insurer in named amount, according to 
class and character of his employment, was prima facie evidence as to its correct- 
ness in naming amount and class of employment. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE. 
_ Group insurer is bound by terms of application and policy issued thereunder, 
in absence of fraud, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

In group insurance, where master policy is issued to employer, notice of 
employer-employee relationship between insured and employer at time of issuance 
of policy is conclusive, in absence of fraud, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

6. INSURANCE. 

Incontestable clause precluded group insurer from questioning that employer- 
employee relationship existed between insured and holder of master policy at time 
of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Syllabus by the Court. 

1. Evidence showing the relationship, conduct, and course of dealing, between 
\ and B is admissible, although it may tend to contradict a written agreement 
between B and C. The court did not err in permitting the witnesses to testify as 
to the relation, conduct, and course of dealing of the deceased with his alleged 
employer. 

2. Upon its being shown that the employer had, according to the provisions of 
the insurance policy sued on, collected from the deceased the premiums due thereon, 
a prima facie case was established, and the burden was then on the defendant 
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company to establish its affirmative defense, and the court did not err in so instruct- 


ing the jury. 


3. The company having issued the policy to the deceased in a named amount, 
according to the class and character of his employment, the policy itself was prima 
facie evidence as to its correctness in naming the amount and class of employ- 
ment. If the evidence showed a continuation in the same relationship at the time 
of death, it was not necessary for the court to charge thereon unless requested. 

4. In the absence of fraud or proof of accident or mistake, the company is 
bound by the terms of the application and the policy issued thereunder. In group 
insurance, where the “master policy” is issued to the employer, notice of the rela- 
tionship of employer and employee at the time of the issuance of the policy is 
conclusive, in the absence of fraud, accident, or mistake. 

5. An incontestable clause in a policy of insurance is not a meaningless pro- 
vision. Its purpose is to annul all warranties and conditions that might defeat the 
right of the assured after the lapse of the stipulated time. It is of no significance 
unless the existence of grounds of contest in the terms of the contract or in extrin- 
sic facts be assumed. In a policy based on the continuance of the relation of em- 
ployer and employee, such relationship at the time of the issuance of the policy 1s 
a provision coming under the terms of the incontestable clause. Its existence at the 
time of death is a matter independent of such a clause. 

Error from City Court of Louisville; M. C. Barwick, Judge. 

Suit by Mrs. Irene Y. Florence against the Equitable Life Assurance Society, 


etc. Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings arror. 


Affirmed. 

Colquitt, Parker, Troutman & Arkwright, of Atlanta, and R. N. Hardeman, Jr., 
of Louisville, for plaintiff in error. 

Phillips & Abbot, of Louisville, for defendant in error. 

Guerry, Judge. 

Mrs. Irene Florence brought suit against the Equitable Assurance Society upon 
a policy of insurance issued upon the life of her husband, Joseph P. Florence. This 
was what is known as group insurance, the “master policy” being issued to the 
Standard Oil Company, and the individual policies based thereon being issued to 
the employees of that company. The insurance company admitted the execution 
and delivery of the policy sued on, but liability was denied by it upon the ground 
that in delivering the policy to Joseph P. Florence it acted upon the assumption and 
belief that he was an employee of the Standard Oil Company, when as a matter 
of fact he was not an employee of the Standard Oil Company, and that it (the 
insurance company) thought and believed that the policy was being issued to 
James P. Florence, who was the father of Joseph P. Florence and who was an 
employee of the Standard Oil Company, instead of Joseph P. Florence; that J. P. 
Florence and Joseph P. Florence had the same name and were father and son; 
that J. P. Florence, Sr., was the employee of the Standard Oil Company, and the 
policy was issued through mistake. They claimed also that the premiums thereon 
were paid by J. P. Florence, Sr. Mrs. Florence contended that her husband was 
an employee of the Standard Oil Company, and entitled to participate in the group 
insurance policy, that the certificate was properly issued to him, and that he paid 
the premiums. The verdict was in favor of Mrs. Florence; and, the insurance 
company’s motion for a new trial having been overruled, it excepted. 

The policy was issued May 1, 1930, and the death occurred in Septembber, 1931. 
There were no allegations of fraud. The evidence disclosed the fact that the 
application for this insurance was made to the Standard Oil Company. The appli- 
cation set out the fact that Joseph P. Florence, 40 years old, was the agent of the 
Standard Oil Company, at Wrens, Ga., and named Irene Florence, his wife, as 
beneficiary. The Standard Oil Company, acting on the application, had the Equit- 
able Life Assurance Society issue the policy to J. P. Florence, dated May 1, 1930. 
J. P. Florence, Sr., was 66 years of age. Joseph P. Florence died September 22, 
1931. The evidence of the plaintiff showed that Joseph P. Florence was agent of 
the Standard Oil Company, at Wrens, from 1914 to 1916, and that at that time 
the company was about to take the agency away from him when J. P. Florence, 
Sr., agreed with it that he would become responsible for the keeping of the books 
and for all the financial transactions, but would not agree to personally handle the 
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products in the event they would retain Joseph P. Florence in their employ. Written 
agreements executed in 1929 and 1930 were introduced showing the appointment 
and acceptance of J. P. Florence, the father, as agent of the Standard Oil Company, 
at Wrens, Ga. Joseph P. Florence continued from 1914 until the time of his death 
in 1931 to be in active charge of the company’s affairs, in selling, handling, and 
accounting for sales, and was consulted by the company in Atlanta, obeyed their 
instructions, received their checks, indorsed, and got the money on them. J. P. 
Florence, Sr., did not get the money, but assumed the responsibility for the benefit 
of his son. There was evidence showing that the company had knowledge of and 
accepted the fact that Joseph P. Florence should be in active control of their 
station at Wrens, Ga. The incontestable clause in the policy was as follows: “This 
contract shall be incontestable after one year from its date of issue, except for 
non-payment of premiums or violations of the conditions of the policy relating to 
military or naval service in time of war.” 

[1] 1. One of the main issues in this case is whether or not Joseph P. Flor- 
ence was an employee of the Standard Oil Company, the company insisting that, 
by the written contracts introduced in evidence for the years 1929 and 1930, J. P. 
Florence, the father, was the agent and not Joseph P. Florence, the son. Evidence 
on behalf of the plaintiff tending to show the actual conduct of Joseph P. Florence 
during the period of years from 1914 up to the time of his death, in his relation to 
and in the handling of the affairs of the Standard Oil Company at Wrens, Ga., was 
objected to by the defendant on the ground that all conversations and conduct of 
Joseph P. Florence became merged into the written contracts entered into between 
J. P. Florence, Sr., and the Standard Oil Company. Such evidence might be inad- 
missible in a proceeding between J. P. Florence, Sr., and the Standard Oil Com- 
pany, but not objectionable as showing an agreement or course of conduct as 
between the Standard Oil Company and Joseph P. Florence. Such evidence does 
not attempt to contradict or vary the valid written agreement between J. P. Flor- 
ence, Sr., and the Standard Oil Company. Joseph P. Florence is a starnger to 
such contract. In the case of Dickey v. Grice, 110 Ga. 315, 35 S. E. 291, it is said: 
“One who is a stranger to a deed or other instrument in writing is not bound by 
any recitals of fact therein contained, and accordingly has the right to contradict 
the same by patrol evidence, and show that the writing does not express the real 
truth of the transaction.” The binding obligation of the writing between the parties 
thereto is not affected by the evidence sought to be introduced, even though it 
show motive of the party executing it. See Rucker v. Brown Bros., 6 Ga. App. 
362(3), 65 S. E. 55. Joseph P. Florence or his widow may show that as a matter 
of fact he received, handled, sold, controlled, and accounted for the products of 
the Standard Oil Company at Wrens, Ga.; that the checks came to J. P. Florence 
and were indorsed by Joseph P. Florence and the money used by Joseph P. 
Florence. He may show how he dealt with them, what he actually did, and how 
he was treated by them in the handling of their products at Wrens. The court did 
not err in admitting such evidence to the jury. 

[2] 2. The court properly charged upon the question of shifting of the burden 
of proof. When and if the plaintiff makes out a prima facie case, the burden is 
shifted to the defendant. Joiner v. Metropolitan Life Insurance Co., 40 Ga. App. 
740, 151 S. E. 540. 

[3] 3. The exceptions to the charge contained in grounds 15, 16,-17, 18, 19, and 
20 are without merit. The fact that J. P. Florence, Sr., had a written contract 
with Standard Oil Company does not preclude the employment of Joseph P. Flor- 
ence, and the charge complained of was pertinent and proper. The exceptions in 
grounds 20a, 21, 22, 23, and 24 are without merit. 

[4, 5] 4. In the absence of fraud and in the absence of proof of accident or 
mistake, the company is bound by the terms of the application and the policy issued 
thereunder. The jury were authorized to find that Joseph P. Florence had been 
in active charge of the affairs of the Standard Oil Company, at Wrens, Ga., from 
1914 to 1931, the time of his death. He checked in and actively handled the pro- 
ducts; he sold and delivered the products; he visited the customers; he made 
repeated trips to the Atlanta office of the Standard Oil Company; he cashed the 
checks and received the money for the services rendered; he made application for 
the insurance to the Standard Oil Company, correctly giving his age, his full 
name, represented to it that he was the employee of the Standard Oil Company, and 
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named his wife as beneficiary. The evidence disclosed that J. P. Florence, Sr., was 
66 years old, and that Joseph P. Florence was 40 years old. The Standard Oil 
Company was authorized to receive and transmit applications for insurance and 
to issue certificates. It was peculiarly within the knowledge of the Standard Oil 
Company whether Joseph P. Florence was in its employ. The insured named 
himself as employee, the employer ratified the ciaim, and had the policy issued, 
and accepted payments thereunder. There were no misrepresentations on the 
part of the insured. If he was not the employee, the Standard Oil Company had 
actual knowledge of the fact. It was the agent of the insurance company, in 
submitting the application and having the policy issued. 

[6] 5. The policy had the following incontestable clause: “This contract 
shall be incontestable after one year from its date of issue except for non-payment 
of premiums or violations of the conditions of the policy relating to military or 
naval service in time ot war.” In Mutual Reserve Fund Life Ass’n v. Austin, 
73 C. C. A. 498, 142 F. 398, 6 L. R. A. (N. S.) 1064, it was said that an incon- 
testable provision after the lapse of the stipulated time “cannot be held to b: 
inapplicable to a policy delivered when the insured was not in good health, on the 
theory that because the policy provided that it should not take effect until delivered 
while the insured was in good heaith, it never was in force.” It is insisted by 
the plaintiff in error that there never was a contract between the parties, because 
there never was a meeting of minds, and for that reason the policy never was 
in force; that the relation of employer and employee must exist in the first 
place; and that such relation never in fact existed. It cannot be doubted that 
the relation must exist at the time the loss occurs. It is also true, under the 
evidence in this case, that, if it existed in May, 1930, at the time of the issuance 
of the policy, it existed at the time of the death of the insured. Under the 
principle in the Austin Case, supra, “good health” at the time of the delivery of 
the policy was a condition precedent to the validity of the contract, yet it held 
that the incontestable clause was effective after the lapse of the required time. 
In discussing this case the court said: “It is the purpose of an ordinary incontest- 
able clause to annul all warranties and conditions that might defeat the rights 
of the assured. * * * An agreement that a policy shall be incontestable is of no 
significance unless we assume the existence of grounds for contest in the terms of 
the contract, or in extrinsic facts. If the policy is not to be regarded as in 
force during the first three years [one year in the case at har], provided that 
after three years [one year in the case at bar] the company is able to show a 
breach of warranty or of conditions, then this incontestable clause is of no value, 
save as a deceptive inducement to those seeking insurance. A_ construction 
which renders the clause self-destructive and of no avail to the assured is to be 
avoided. ‘Parties to a contract are always to be supposed to have intended 
something, rather than nothing, by what they have said.” See, also, Grier, v 
Mutual Life Insurance Co., 132 N. C. 542, 44 S. E. 28. In the case of Mutual 
Life Insurance Co. vy. New, 125 La. 41, 51 So. 61, 27 L. R. A. (N. S.) 431, 136 
Am. St. Rep. 326, it was said: “The gravity of the wrong cannot affect the 
incontestability of the policy after two years; for to permit it to affect the policy 
would be to create degrees of fraud.” Judge Cobb, in the case of Massachusetts 
Ben. Life Ass’n v. Robinson, 104 Ga. 270, 30 S. E. 918, 924, 42 L. R. A. 261, said: 
“The contract entered into between the insurer and the insured in the ‘incontest- 
able clause’ is, in effect, that the insurer says, on his part, ‘Pay me your premiums 
according to the terms of the contract, and I will pay at your death, to the 
beneficiaries named in the policy, the amount thereof, without regard to the 
statements which you made in your application—whether they be true, ot 
whether they be false.’” Quoting further: “Where parties enter into a contract 
which from its nature affords an opportunity to one party to perpetrate a fraud 
upon another, and it is stipulated therein that the party who is liable to be 
defrauded shall have a specified time in which to make inquiry as to the acts and 
conduct of the other party, he is on notice, by the very terms of the contract 
itself, that fraud may be involved in it, and the duty is upon him to commence 
at once an investigation into the acts, conduct, and representations of the other 
party; and * * * after the lapse of that time fraud is no longer a defense. * ae 
‘A stipulation like the one under consideration ought to be an incentive for the 
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insurer to exercise vigilance and good faith in investigating the truth or falsity 
of the representations upon which the policy is issued while the matter is fresh. 
The witnesses are all alive, and the exact truth can, if ever, be ascertained; and 
the stipulation prevents the insurer from lying by and receiving the premiums 
during the life of the insured, and after his death, when the good faith and 
truth of his representations cannot be supported by his oath, contesting the 
policy on the ground that the insured’s representations were false or untrue.’” 
In the present case the insured in his application represented himself to be the 
employee of the Standard Oil Company in a named capacity. After the lapse oi 
the stipulated time and after the death of the insured, the company attempts to 
say that there never was a contract, because there was never a meeting of minds, 
for the representations made were untrue. We cannot agree to this position. 
It appears that the insured in good faith, so far as the record shows, made 
application to be insured as an employee of the Standard Oil Company. He 
truthfully represented his age and the other required facts. If the incontestable. 
clause applies in cases of actual fraud, it applies all the more in a case of the 
present kind. If the insured was an employee at the time of the issuance of the 
policy, he was an employee at his death, for it is undisputed that his relatior 
to the Standard Oil Company continued the same. The incontestable clause 
estops the insurer from denying that the insured was an employee at the time 
of the issuance of the policy. The evidence warranted the verdict, and the court 
did not err in overruling the motion for a new trial. 
Judgment affirmed. 
Broyles, C. J., and MacIntyre, J., concur. 


MARTIN v. BANKERS’ LIFE CO. OF DES MOINES. No. 41804. 
Supreme Court of Iowa. Sept. 26, 1933. 
250 Northwestern Reporter 220. 

3. INSURANCE. 

Whether insured’s death resulted from gas bacillus infection held for jury 
in action for double indemnity under life insurance policies for accidental death 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
7. INSURANCE. 


Whether gas bacillus infection, causing insured’s death, resulted from acci- 
dental injury to his hand, held for jury in action for double indemnity under 
life insurance policies. ; 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

8. INSURANGE. 
Whether injury to insured’s hand, resulting in gas bacillus infection, which 


caused his death, was accidental within double indemnity 
insurance policies, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
9. INSURANCE. 
Presumption is that wound, resulting in gas bacillus infection, which caused 
insured’s death, was not intentionally inflicted, and inference may be drawn there- 
from that it was caused by accidental means within double indemnity provisions 
of life insurance policies. ' 

(For other cases, see Insurance, Dec. Dig. §§ 646[8], 665[5].) 
ll. INSURANCE. 


oe Whether operations on insured contributed to his death from gas bacillus 
infection, resulting from accidental injury to his hand, held for jury in action 
for double indemnity under life insurance policies. : 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from District Court, Jasper County; D. W. Hamilton, Judge. 
Action at law upon two policies of insurance. Defendant’s motion for a 


directed verdict in its favor, made at the close of all the evidence, was sustained. 
Plaintiff appeals. 


Reversed. 


provisions of life 
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Campbell & Campbell, of Newton, for appellant. 

R. B. Alberson and J. P. Lorentzen, both of Des Moines, and Cross & 
Hamill, of Newton, for appellee. 

DoNEGAN, Justice. 

Harry S. Martin was manager of several farms belonging to Mr. Maytag, 
of Newton, Iowa. He also owned a farm of his own which was operated 
by an employee under his managment. Prior to the year 1930, the defendant- 
appellee had issued to Harry §. Martin two policies of life insurance for 
$6,000 and $4,000 respectively, and both policies provided for double indemnity 
in case the death of insured should be caused by an accident. The beneficiary 
named in both of these policies was Daisy L. Martin, the wife of insured. 
Said Harry §. Martin died on the 12th day of June, 1930. The defendant paid 
the original sum provided in both policies, but refused to pay the double 
indemnity on either of said policies. Thereupon, the widow and _ beneficiary, 
Daisy L. Martin, instituted this action to enforce the payment of the double 
indemnity provision of the policies, alleging that the death of the insured 
resulted from accident. The defendant admitted its corporate existence, that 
the policies sued upon had been issued by it, that Harry S. Martin had died, and 
that it had paid the beneficiary in said policies the original sums provided therein. 
Defendant denied each and every other allegation contained in plaintiff's petition. 
Trial was had to a jury. At the close of plaintiff's evidence, the defendant moved 
the court to direct the jury to return a verdict in favor of the defendant, which 
motion was overruled. Thereupon, the defendant presented its evidence, and 
at the close of defendant’s evidence it renewed its motion and again asked the 
court to direct the jury to return a verdict in its favor. The defendant’s motior 
for a directed verdict was sustained by the court, a verdict rendered in favor of 
defendant, and judgment entered thereon. The plaintiff appeals. 

Appellant contends that the evidence offered by her is sufficient to make a 
case for the jury as to whether the death of Harry S. Martin was caused by 
accident, within the provisions of the policies sued upon. The same provision 
in regard to double indemnity was contained in each of said policies and ts as 
follows: “Upon receipt of due proof that the death of the insured resulted directly 
and independently of all other causes from bodily injury effected solely through 
external, violent and accidental cause, and that such death occurred within sixty 
days after sustaining such injury and before the expiration of the policy year 
nearest the sixtieth anniversary of his birth, the Bankers’ Life Company agrees 
to pay double the amount called for in the first paragraph, Page 1 of this Policy.” 

The facts of the case are substantially as follows: The insured, Harry S. 
Martin, was a man 53 years of age, was what might be called short and heavy- 
set, and weighed between 160 and 185 pounds. On April 28, 1930, Mr. Martin 
went to his farm and staved there until about midnight assisting his employee 
in taking care of a sow that was farrowing in an individual hoghouse close to a 
corncrib and other hoghouses.: Every time a pig was born Mr. Martin would 
go into the hoghouse and get it and bring it outside. After Mr. Martin had come 
out of the hoghouse on one of these trips, Mr. Hunt, his employee, noticed 
that the back of his hand above the second and third knuckles had been skinned 
and was bleeding. Mr. Martin wiped the hand with his handkerchief, but con- 
tinued with his work until about midnight, when he returned to his home 
On the following morning, April 29, 1930, between half past 7 and 8 o'clock, 
Mr. Martin went to one of the Maytag farms to help start a new corn planter. 
Prior to leaving his home his wife noticed the injured hand and testified that 
at that time it was puffed and red; that the place where the wound or scab was 
wasn’t more than half an inch, but that the puffing and swelling around the 
edge of the wound was about the size of a dollar, and was of a purplish or dark 
purple color which was all around the scab. When Mr. Martin reached the 
Maytag farm, he helped fix up a corn planter in the barnyard. While thus work- 
ing, a wrench which he was using slipped and knocked off the scab on the back 
of his hand which had been injured the night before. He continued his work 
on the planter until it was taken into the field and started. Upon leaving the 
Maytag farm and before returning to his home for lunch, Mr. Martin stopped 
at the office of Dr. Besser for the purpose of having his injured hand dressed. 





Life| Martin v. Bankers Life Co. of Des Moines, lowa 269 


Dr. Besser testified that at that time the wound had a peculiar discoloration 
around the edge; that he cleaned it with green soap, put on an iodine dressing, 
some gauze, and a bandage, and instructed Mr. Martin to return the next day; 
that when he returned the next day the wound looked a trifle more angry, and 
fie instructed Mr. Martin to come again that afternoon; that Mr. Martin called 
again in the afternoon and he again dressed it using about the same applications; 
that the following day the wound looked some better, and the day following that 
it was cleared up considerably and the swelling had disappeared; that he kept 
ihe hand bandaged for several days and that the dressing he used was the regular 
and approved dressing for that kind of wound; that the last time he dressed the 
hand was on May 3d or 4th; and that after that he did not examine it. 


lence shows that prior to this injury Mr. Martin had been a man 


of great energy, very quick in his movements, and always on the go; that during 
26 vears of his married life he had never had a doctor except once, about. 5 
years before the time of the injury, when he had an attack of flu. After this 
injury to the back of his hand, the evidence is that a change developed in Mr. 
Martin’s appearance; that he was observed to slow down; that his color was 
pasty and ashy; that he had a sleepy look and his eyes appeared sunken; that 
he moved sluggishly as though it was an effort for him to move, and complained 
i being tired; that on Decoration Day following the accident to his hand he 
ian a lawn mower across his lawn a couple of times and then went into the 
house, where his wife observed that he was broken out with perspiration, and 
said, “I am getting so soft I cannot stand anything,” and laid down; that on 
June 5th following, he complained of feeling very tired; that on June 6th he got 
up, ate a little breakfast, and started to take off his boots and said: “I am going 
co bed, I don’t feel very good.” That he went to one of the Maytag farms and 
came back home during the forenoon and, when asked what was the matter, 
said, “I don’t feel very good, I came back while I thought I could get back,” and 
then went to bed. That he complained of pain in his abdomen and remained 
in bed until about 10; when he got up and said he was going to Mr. Hunt's; that 
his wife coaxed him not to go and that he then said he would go just a little ways 
down the street; that he then went to see Dr. Besser. On reaching Dr. Besser’s 
oftice, he complained of pain in his stomach. Dr. Besser took his temperature, 
gave him some medicine, and told him to go home, not to eat any dinner, and 
to let him know if he did not feel better in the afternoon. Upon returning home, 
Mr. Martin went to bed and remained there until about 4 o'clock in the afternoon. 
He then got up and rode with Mr. Maytag in an automobile to one of the 
Maytag farms, Mr. Maytag doing the driving. Upon returning from the Maytag 
farm, he said he was starved and his wife gave him a lunch and he went to bed 
about 9 o’clock. On the following morning, June 7th, he got up between 6 and 
7 o'clock, but, instead of going to any of the farms, he sat around with his head 
in his hands and said, “I am going to bed,” and told his wife to call the doctor. 
Mrs. Martin called Dr. Besser and he immediately went to the Martin home. 
Upon reaching there, he testified that he found Mr. Martin suffering considerable 
pain through the abdomen. The doctor told him to go to bed and directed that 
an ice bag be placed upon him, and told Mrs. Martin to report in a couple of 
hours if he wasn’t any easier. In about three-quarters of an, hour the doctor 
was called back and again found Mr. Martin nauseated, and suffering considerable 
pain, which appeared to be to the right of the center. The doctor made a 
tentative diagnosis of acute appendicitis and advised him to go to the hospital. 
Preparatory to taking him to the hospital, his wife, in bathing his back, noticed 
eight or ten little spots of a purplish color, like his hand had been at the time 
it was hurt. Mr. Martin was taken to the hospital and a blood count made 
immediately upon his arrival there. The blood count showed a white count of 
14,000 instead of the ordinary normal count of about 7,000. Dr. Besser then had 
Dr. Johnson, who was in the hospital, look at Mr. Martin, and it was the opinion 
ot both doctors that he was suffering from acute appendicitis. Preparations were 
immediately made and Mr. Martin was operated on about 9 o’clock in the 
morning of June 7th. The operation was performed by Dr. Johnson, assisted 
by Dr. McMurray, and Dr. Besser gave the anesthetic. 

When the abodmen was opened and the appendix disclosed, both Dr. Besser 
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and Dr. Johnson testified that it was not in the condition they expected to find; 
that it was somewhat inflamed but was not badly distended; and that the condition 
in which it was found perplexed them, because it was not such as they considered 
sufficient to account for the symptoms upon which they had made their diagnosis. 
The appendix was removed and the post-operative work performed by Dr. 
Johnson, assisted by Dr. McMurray. According to the testimony of the doctors, 
Mr. Martin did not improve as expected after his operation. He was nauseated 
and had considerable pain. This condition continued until the night of June 
10th following the operation, when Mr. Martin became decidedly worse. Dr 
Johnson was in the hospital during the night attending to another case, noticed 
the condition of Mr. Martin, and called Dr. Besser. Dr. Besser went to the 
hospital very early in the morning of June 11, and met Dr. Johnson there. The 
doctors found that the patient had not been passing any gas and concluded that 
he had an obstruction of the bowel, what the doctors call paralytic ileus or twisted 
intestine. Dr. Besser tried to get Dr. Fay or Dr. Harnagel, of Des Moines, to 
come down to assist in a second operation; but neither of them was able to 
come. Thereupon, about 5 o’clock in the morning of June 11th, a second opera- 
tion was performed by Dr. Johnson, assisted by Dr. Besser and Dr. McMurray. 
In performing this second operation the incision made at the first operation was 
reopened. In his testimony in regard to this second operation, Dr. Besser stated: 
“As he (Dr. Johnson) removed the stitches the wound just gapped open. That 
exposed to view a dark colored muscle, the fatty-tissue and instead of being 
normal was yellowish in color. Dr. Johnson immediately turned to me, I was 
at the head of the table, and shook his head. That meant that he had a serious 
case. Then he took out the stitches and went into the abdomen in search of 
an obstruction. No obstruction was found. He instead pulled the ciecum to 
view and the intestines generally were black. The intestine near or at the point 
of the operation was the best part of the intestinal canal. That part of the 
intestine looked a little better than the other part. There was no twisted intestine 
The wound was closed with some drainage tubes. It was then we really made 
our diagnosis of Welch bacillus infection. We wanted some Welch bacillus 
serum, that was a hurry order sent from Des Moines.” 


Dr. Johnson testified in regard to the second operation as follows: “Before 
we reopened the incision, as far as the external looks were concerned the 
wound looked like normal, nearly normal. When we took out the stitches the 
wound fell open and the cut presented itself black, particularly the muscles. 
That is what we usually refer to as dry gangrene, or dry bloodless wound, dark 
color, sloughing with the ileus a dark red, some yellow, considerable fluid 
in the abdomen and dark patches in the intestinal tract, the muscles sort of 
crepitus. The suspected bands causing the obstruction were not found. The 
intestines were generally enlarged and inflated and filled with gas contents. 
There was fecal matter in the bowels, but not enough to be necessary to tap the 
bowels. I didn’t withdraw any fecal material, the bowels had been pretty well 
emptied with enemas. The odor was somewhat characteristic, from sour to 
rancid odor. It wasn’t a normal odor, a colon bacillus odor. It was distinctive 
but it was that peculiar thing that struck me. The muscles were sloughing, 
had crepitus in them when you pressed upon them and areas of red and yellow. 
By crepitus we refer to the sound of the scratch of a rusty kettle with metal. 
Gas in muscle fiber causes crepitus. That gas is not normally present in the 
muscles.” 

Following this second operation the wound was closed the second time, and 
Mr. Martin was given an injection of Welch bacillus serum. For a few hours 
he appeared to improve, but during the night of June 11th he became decidedly 
worse, and died about 9:15 o’clock in the morning of June 12, 1930. 

[1] In this case we have a direct conflict between two sets of expert wit- 
nesses. Dr. Johnson, Dr. Besser, Dr. McMurray, and Dr. Young testified for 
plaintiff-appellant, while Dr. Harnagel, Dr. Price, Dr. Smith, and Dr. Wyngart 
testified for defendant-appellee. All the doctors seem to agree that gas bacillus, 
or, as it is sometimes called, “Welch bacillus” or “barnyard bacillus,” comes from 
animals and contaminates the soil around which animals live; that, as the name, 
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barnyard bacillus, indicates, it is frequently found around barnyards or places 
frequented by animals. All ot the doctors for the plaintiff- appellant testified 
that in their opinion this gas bacillus might enter at a point of injury on the 
body and remain dormant in the blood for several weeks or longer and then set 
up an active infection in some other portion of the body away from the point of 
njury or entry. This was denied by all the doctors who testified for the defend- 
it-appellee, who gave it as their positive opinion that gas bacillus could not be 
ried in the blood stream, and that any infection caused by this bacillus must 
ecessarily be located in proximity to the original point of entry and must nec- 


essarily develop within a tew days after the bacillus had entered the body at 


the point ot injury. 





Obviously, it is not the tunction of the court to pass upon the correctness 
i the theory of either of these two sets of expert witnesses. The function of 
the court is to decide whether the evidence is sufficient to make a case for the 
‘ury. In doing this it becomes necessary to refer briefly to the evidence. , 

Besser, who had been acquainted with Mr. Martin for years, and who was 
e family physician and gave the anesthetic at the first operation, testified as 
follows: “I based my diagnosis at first from the usual signs of appendicitis, 
sickness of the stomach, sub-normal temperature, pain in the abdomen with 
more tenderness on the right side than on the left, which was true in his case 
ud a rapid and rising blood count. Those are three prominent symptoms we 
find in acute appendicitis. We feel when we have those three symptoms, sub- 

rmal temperature, gripping pains in the right region and nausea. It is my 
opinion now that he did not have acute appendicitis. In my opinion the prob- 
ible cause of the death of Harry Martin was gas bacillus infection. In my opinion 
the probable source of the gas bacillus infection that caused the death oi Harry 
Martin was the wound on his hand three or four weeks before his death. That 
fection could get from the wound on his hand to the other parts of his body 
in the blood stream. Germs may be in the blood stream for three months with- 
ut producing any ill effects. Records and literature show that in the blood 
ream and around some other parts of the body, for instances a leg wound, the 
gas bacillus has been found under the arm and numerous records that gas bacillus 
has been in the body for some time without any difficulty. Frequently it shows 
ip at the point of inoculation. In my opinion I do not think there was any other 
pat hological or diseased condition in this man’s body that caused his death other 
than gas bacillus infection. In my opinion this wound on the hand was infected 
at the time I observed it about the 29th day of April, 1930.” 
In connection with the examination of Dr. Johnson, who performed both 
operations, the record shows the following: 

Now Doctor, assuming that Harry Martin was about 53 vears of age 
and had always, practically always been a farmer by occupation, and was in 
pparently good health until the 28th day of April, 1930. But about April 28th 
1 29th, 1930, he received a bruise on the back of his hand by striking it against 
an object in a yard or house where a sow was farrowing that he wes caring for, 
and that the hand bled at the time, and the skin was removed or broken. And 
that on the following morning after the wound or break in the skin on his hand 
had scabbed over that he again struck the hand at the same.place and that it 
bled again, this time the striking being against a corn planter or wrench in the 
yard near the house and barn on the farm. That about May 1, 1930, or April 
29, the hand was dressed, perhaps on the same day as the second striking of the 
hat dy the hand was dressed by his family physician, who found an abrasion of 
the skin. That his family physician again dressed the hand on several occasions 
within the following few days, the physician found that the wound was infected 
and required daily attention for a few days, the skin was discolored around the 
utside of the wound with a dark discoloration. That the physician used green 
soap to cleanse the hand and used iodine dressing in treating the hand at those 
times and placed a bandage upon the hand, which was removed and other dress- 
ngs replaced during those same days. That the hand apparently healed about 
the fore part of May and that the first part of June, 1930, he looked sick, his skin 
was of an ashy color and on one occasion he was sleepy or drowsy in the day 
time, and on one occasion was noted to perspire very freely and apparently tired 
easily That on about June 6th or 7th, 1930, it was found he had acute abdominal 
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pains, that he was taken to the hospital and then you were called there and saw 
iim and observed the condition and facts with reference to him to which you 
have testified here; assuming these facts, what in your opinion was the probable 
nature of the infection which Harry Martin had there and shortly to the time 
of his death? 

“Defendant objects as incompetent, irrelevant and immaterial, including facts 
not in evidence in this case, exclusively shows they are not in evidence in this 
case, calling for opinion and conclusion of the witness, based upon an observation 
rather than upon the matters testified to in the case and therefore incompetent. 
Objection overruled. Defendant excepts. 

“A. He got a gas bacillus infection. 

“Q. Assuming these facts which I have stated in the last previous question 
to be true, what in your opinion was the probable source of that infection in 
his system? 

“Same objection as last made and for the further objection usurped the 
province of the jury for testimony upon the witness stand is determined by the 
jury. Objection overruled. Defendant excepts. 

“A. The abrasion on the back of his hand. 

“Q. And assuming these facts to be true which I have stated to you in tie 
last two preceding questions, what in your opinion was the probable cause oi 
death of Mr. Martin? 

“Same objection as last made. Same record. Defendant excepts 

The toxemia of the gas infection. 

Assuming these facts to be true as stated in the last preceding questions, 
state whether or not in your opinion there was any other cause probably con- 
tributing to the death of Harry Martin aside from the gas bacillus infection to 
which you referred? 

“Same objection. Same record. Defendant excepts. 

“A There are no other causes. 

Assuming these facts to be true which I have stated in the last four 
preceding questions, state whether or not in your opinion the operations that 
were performed probably hastened or contributed to Harry Martin's dea 

“Same objection. Same record. Defendant excepts. 

“A. They did not hasten his death.” 

The following hypothetical question in substance was proposed to both Dr 
MeMurray and Dr. Young. The record in connection with this hypothetical 
question as proposed to Dr. Young is as follows: sy 

“Q. Assuming, Dr., that a man about 53 years of age was always a iarmer by 
oeecupation, as prior to April 28, 1930, apparently in good health, and active in his 
work, that about April 28 or 29, 1930, he received a bruise on the back of his 
hand which broke the skin and caused bleeding. That at the same time he was 
a farm manager and the bruise was received from striking against a hog shed 
and corn planter or wrench in fixing the corn planter. That at the time of the 
injury and immediately thereafter he was working with sows who were farrow- 
ing and with the cornplanter machine, working with the sows after the hand had 
been struck on the hog shed and with the cornplanter machine after the hand 
had been struck against the cornplanter machine or wrench; that the second 
bruise on the cornplanter machine was on the next day after the oe: injury, 
or at least several hours jater, and the first wound where it had been bleeding 
had scabbed over and that the — again bled after the second bruise; that 
about May 1, 1930, or about April 29, 1930 the hand was dressed by his family 
physician, who found an abrasion a ‘the skin; that his family phy siclan again 
dressed the hand on several occasions within ‘the following few days and the 
physician found the wound was infected and required daily attention for some 
days; that the skin was discolored around the outside of the wound with dark 
discoloration; that the physician used an iodine dressing in treating the hand; 
that the wound apparently healed prior to June 7, 1930; that about the first part 
of June, 1930, he looked sick and his skin was of an ashen color, and on another 
occasion he was drowsy in the day time and on one occasion perspired very 
freely and tired easily; that on or about June 6 or June 7, 1930, it was found he 
had acute abdominal pain; that an operation was then performed and the appen- 
dix removed; that just prior to the time of the operation the count of the leucocy- 
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tes of the blood was about 14,000; that the patient had much nausea and that 
the wound made by the operation in the abdominal wall did not heal; that a 
second operation was performed where the first operation had been performed; 
that at the place of the second operation the rectus muscle was almost bloodless, 
the tissues of the abdominal wall and muscles were infected; that gas bubbles 
end crepitus were present’ that the tissues of said wall were sloughing and were 
a dark red color and the tatty part was yellowish, and had a sweetish odor, his 
bowels were partly discolored and filled with gas and there was little fecal matter; 
that thereafter the infection grew more extreme and more intense until his death 
in the afternoon of June 12, 1930; that there were observed certain purplish spots 
in some places on his back just before the first operation; that there was no 
other abrasion of the skin or membranes except on the hand; that the appendix 
adhered to the abdominal wall but was only slightly inflamed; that after death 
the exterior of his body became darkly discolored within a short time; that he 
was conscious practically all of the time until right at the end of his life; that’ 
the abdominal pains did not leave after either operation entirely; that the stump 
of the appendix at the time of the second operation was apparently healing— 
What in your opinion, Dr., was the probable nature of his infection? 

“Defendant objects as incompetent, irrelevant and immaterial, assuming facts 
not established in the evidence and omitting material facts that have been proven 
in the case by the evidence, containing indefinite statements of the record and 
not definite statements of the facts as shown by the records, and not containing 
such statement of facts as they appear in the records and not forming a basis of 
opinion by an expert witness, it is an improper hypothetical question, invading 
the province of the jury, incompetent, irrelevant and immaterial. Objection over- 
ruled. Defendant excepts. 

“A. Probably gas bacillus infection. 

“Q. And assuming these facts to be true as I stated in the last preceding 
question, what in your opinion was the probable source of that infection? 

“Same objection. Same record. Defendant excepts. 

“A. The source of entrance? 

“Q. The source of entrance of the infeciion? 

“Same objection. Same record. Defendant excepts. 

“A. Probably through the original abrasion on his hand. 

“Q. And assuming these facts to be true that I have assumed in the last 
two preceding questions, what in your opinion was the probable cause of the 
death of the man referred to? 

“Same objection. Same record. Defendant excepts. 

“A. Well you mean the immediate cause of his death? 

“QO. Yes, the cause of his death? <A. Septicemia. 

“QO. What was that septicemia in your opinion probably caused by? 

“Same objection. Same record. Defendant excepts. 

“A. Probably gas bacillus.” 

The record in regard to such hypothetical question as proposed to Dr. 
McMurray is as follows: 

The same objection was made to this question that was made to the 
question when propounded to Dr. Young. The objection was overruled, and the 
question answered as follows: 

“A. Basing the answer upon the findings admitted in this hypothetical ques- 

tion and upon my personal observation of this case my diagnosis of this particular 
infection which caused Mr. Martin’s death was an infection due to a form of 
Welch Bacillus or gas bacillus. 
_ “Defendant moves to strike the answer of the witness as incompetent, 
irrevelant and immaterial, a question based upon the hypothetical question and 
would be incompetent, irrevelant and immaterial. Motion overruled. Defendant 
excepts. 


. “The observation I refer to in my answer is that which I have testified to 
ere. 

“Q. Basing your opinion upon the facts stated in the two preceding questions 
and upon your observations of Mr. Martin as testified to by you, what in your 
opinion was the probable source of that infection or port of entry into his system? 
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“Same objection as to the hypothetical question. Same record. Defendant 
excepts. 

The port of entry of this infection was undoubtedly the abrasion and 
contusion of the muscles on the back of his hand. 

“Q. Basing your opinion upon the facts assumed in the heenstlaeiieid question 
and upon the facts which you observed and to which you have testitied, what 
in your opinion was the probable cause of the death of Harry Martin? 

“Same objection as that urged to the previous question just propounded. Sank 
record, Defendant excepts. 

The cause of his death was the infection by the gas bacillus.” 

Plaintiff-appellant contends that this testimony of the doctors, together with 
the facts previously set out and which are shown by the record, make a question 
for the jury. Defendant-appellee contends that the evidence is not sufficient 
to make a case for the jury. Defendant-appellee points out several reasons 
in support of its contention. These reasons may be summarized as _ follows: 
First, the evidence fails to show that the death of the insured was caused by 
gas infection: second, the evidence fails to show that the death of the insured 
could have been caused by a gas infection resulting from the injury sustained 
to his hand on the 28th day of April, 1930; third, the evidence fails to show 
that the injury to the insured’s hand was an accidental injury; fourth, the 
evidence affirmatively shows that the operations performed on the insured con- 
tributed to his death. We shall treat these contentions of the appellee in the 
order in a they are above presented. 

[2, 3] I. As the appellant is claiming because of death caused by accident, 
and bases such claim upon an infection resulting from the injury to his hand 
sustained by the insured, it is necessary that the evidence show that the death 
of the insured did result from a gas bacillus infection. In support of its 
contention that the evidence fails to show that death resulted from gas bacillus 
infection, appellee places great stress upon the evidence of the four doctors who 
testified in behalf of appellee, and who all gave it as their opinion that the death 
of the insured did not result from gas bacillus infection, but resulted from a 
general peritonitis following the operation for appendicitis. On the other hand 
the four doctors who testified for appellant deny that the conditions existing as 
shown at the time of the second operation indicated a general peritonitis. They 
testify that the’ color and condition of the muscles, of the fatty layer of the 
abdomen, of the bowels and peritoneum, the odor detected when the wound was 
reopened, and the crepitus disclosed in the muscular tissue, all indicated a gas 
bacillus infection. The doctors who testified for the appellee also suggested 
other theories by which the infection which they claimed caused the insured’s 
death was explainable as a result of the first operation. They pointed out that 
such infection might result from a failure to properly sterilize the body of the 
patient, the instruments, towels, catgut sutures, and other appliances used; from 
a hole or break in the rubber gloves, from a failure to thoroughly sterilize the 
stump of the appendix, and other causes. Appellant’s doctors and the nurse in 
charge of the sterilization in the operating room, on the other hand, testified 
that all instruments, towels, and other appliances, were properly sterilized; that 
the stump of the appendix was thoroughly sterilized; that the approved and 
recognized methods were followed in performing the operation; and that the 
possibility of the infection resulting from anything connected with the first oper- 
ation was exceedingly remote. There seems to be no question that the color ot 
the muscular tissue, the odors detected, and the crepitus in the muscular tissu 
are peculiarly indicative of a gas bacillus infection. Notwithstanding the con- 
tention of the experts for the appellee, who claim that no certain diagnosis of 
bacillus can be made except by a laboratory test, the experts for the appellant 
contend that the evidence discovered by them is amply sufficient to prove suc h 
infection. As the evidence of the appellant must be considered in its most favor- 
eble light, it cannot be discarded simply because of appellee’s evidence to the 
contrary. We are, therefore, of the opinion that there is sufficient evidence in 
the record that the death of the insured did result from gas bacillus infection to 
make this a question for the jury. 7 

{4] II. Appellee contends very strenuously that, even if the death of the 
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insured did result from a gas bacillus infection, the evidence is wholly insufficient 
to show that such infection was in any way the result of the injury sustained to 
his hand by the insured on the 28th or 29th day of April, 1930. Here, the appellee 
again argues that the evidence of the experts who testified in its favor clearly 
hows that any infection arising from the gas bacillus infection must necessarily 
develop at or in proximity to the injury which is the point of entry; that it is 
impossible for such bacillus to be carried in the blood stream and to set up an 
active infection at a point in the body distant from the point of entry; 
end that infection caused by the gas bacillus always appears within a very short 
time after the entry of the bacillus at the point of injury and develops very 
:apidly. Here again, however, the testimony of the doctors for appellant is in 
direct conflict with the testimony of the doctors who were witnesses for appellee 
It is not the function of the court to decide as to the qualifications of the respec- 
tive witnesses or the weight to be given to their testimony. That is the function 
of the jury. If the testimony given by the witnesses for the appellant may be 
considered at all, the court is not allowed to declare it insufficient simply because 
it may appear to the court that evidence in conflict therewith is of greater 
weight. 

{5] Appellee further contends, however, that the evidence of the doctors who 
testified for appellant cannot be of any weight whatever in determining whether 
the infection which caused the death of the insured resulted from the injury 
received to his hand, because, in forming their opinions and reaching their con- 
clusions, such witnesses necessarily based inferences upon inferences, instead of 
hasing inferences upon facts which were proved by direct evidence. In support of 
this contention the appellee quotes from 22 C. J. 84, and cites the cases of Ellis 
v. Ellis, 58 Iowa, 720, 13 N. W. 65, and Thayer v. Smoky Hollow Coal Company, 
121 Iowa, 121, 96 N. W. 718. 

An examination of the authorities cited shows that they have reference to 
presumptions and not to inferences, except in so far as a presumption may be 
said to be an inference. It is quite true that the language of some text-writers and 
of some judicial decisions may contain statements to the effect that an inference 
cannot be based upon an inference. The later and better authorities, however, now 
hold quite generally that the reasons given as a basis for such a rule are not 
sufficient, and that such rule was never generally accepted and is without basis of 
sound authority. In the case of Welsch v. Charles Frusch L. & P. Co., 197 Iowa, 
1012, 193 N. W. 427, 431, the so-called rule against basing an inference on ai 
inference was considered, and we said: 


“Possibly, however, it is as pertinent here as anywhere to refer to appellee's 
frequent appeal to the so-called rule which forbids ‘building inference upon infer- 
ence.’ The phrase so quoted is one of the many sayings having a legitimate use 
in some phases of legal discussion, but not rising to the dignity of a universal rule 
of evidence and often mistakenly applied or cited in support of an effort to exclude 
or neutralize competent circumstantial evidence. In proving or disproving any alleged 
fact by circumstantial evidence, inference is often legitimately drawn from facts 
established by other inferences. Indeed, if we exclude all inferences which depend 
in any degree upon other inferences from established or admitted fact, very little 
human testimony would ever reach the ear of court or jury. Says Mr. Wigmore: 

_ “ Tt was once suggested that an inference upon an inference will not be per- 
mitted, i. e., that a fact desired to be used circumstantially must itself be estab- 
lished by testimonial evidence, and this suggestion has been sometimes repeated 
by a few courts and sometimes actually enforced. There is no such rule, nor can 
there be. * * * All departments of reasoning, all scientific work, every day’s life, 
and every day’s trial proceed upon such data. The judicial utterances that sanc- 
tion the fallacious and impracticable limitation originally put forth without author- 
ity must be taken as valid only for the particular evidentiary facts therein ruled 
upon.’ 1 Wigmore, Evidence, § 41.” 


See Hiatt v. Travelers’ Ins. Co., 197 Iowa, 153, 197 N. W. 3, 33 A. L. R. 655; 
Business Men’s Accident Ass’n v. Schiefelbusch, 262 F. 354, 356, 357 (C. C. A. 
8th Cir.); Preferred Accident Insurance Company of New York v. Barker, 93 
F. 158, 160, 35 C. C. A. 250 (5th Cir.) ; Baciocco v. Prudential Ins. Co. (D. C.) 
22 F.(2d) 700, 702; Killingsworth v. Astna Life Ins. Co. (D. C.) 49 F.(2d) 399. 
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[6, 7] Appellee also contends that there is no direct evidence to support the 
theory of accidental cause producing the death of the insured, and that no verdict 
could stand because it would have to be based upon mere theory or supposition. 
We are unable to see the force of this argument. The four doctors who testified 
in behalf of the appellant were all shown by the evidence to be graduates of 
recognized medical schools and licensed members of the medical profession in 
this state. So far as the record shows, no question was or could be raised in regard 
to their qualifications to testify as experts. Three of these doctors were present 
at the final operation on the insured, and testified that the conditions then existing 
in and about the wound where the operation had been performed were such as to 
indicate unmistakenly the presence of a gas bacillus infection. All three of these 
doctors and the nurse were present at the first operation and described it in detail. 
They eliminated the probability of any infection resulting from anything that was 
done in connection with that operation. The testimony of the wife of insured, of 
Dr. Besser, the family physician, and of the man employed on the insured’s farm, 
eliminated any injury, other than that to the back of his hand on April 28 or 29, 
1930, through which the gas bacillus might have gained entrance to the body of 
the insured. The four medical witnesses for the appellant testified to the possi- 
bility of the gas bacillus entering the blood stream and remaining there for weeks 
before setting up an infection in some part of the body removed from the place 
of injury and original point of entrance. Mrs. Martin and Dr. Besser testified 
as to the condition and appearance of the injured hand following the injury on 
April 28th or 29th. Dr. Besser testified that the appearance of the hand at that 
time was such as would be caused by the presence of gas bacillus in the wound 
All the doctors testifying for appellant gave it as their opinion that the gas 
bacillus entered through the wound on the back of the hand at the time it was 
injured, and that, from this point, it entered the blood stream and later set up an 
infection in the insured’s abdomen which was the final cause of his death. Whether 
these witnesses may have been mistakerm is not a question for the court to decide. 
They, as experts, have given their opinion, based upon evidence which appears in 
the record. Whether the evidence as to the facts upon which these opinions are 
based is true, and how much weight should be given to the opinions themselves, 
are matters within the discretion of the jury. We do not see how, under the facts 
of this case, the court can say, as a matter of law, that there is not sufficient evi- 
dence in support of appellant’s contention to make it a question for a jury to 
determine whether death of the insured was caused by a gas bacillus infection 
which resulted from the injury to his hand. 


[8, 9] III. Appellee argues that there is no evidence that the injury to the hand 
of the insured was accidental. The evidence of the witness Hunt, who was the 
employee of the insured, and who was assisting him at the time he was injured 
on the night of April 28, 1930, shows that the witness saw the blood on the 
insured’s hand and spoke to him about it, and that the insured said that he had 
skinned his hand going in or coming out of the hoghouse. Appellee devotes con- 
siderable argument to the contention that, before the wound to the insured’s hand 
can be said to have been caused by an accident, it must be shown that not only 
the result, that is, the wound itself, but also the means which brought about this 
result were accidental: and contends further that there is no showing that the 
motion or movement of the hand which resulted in the scraping of the skin off 
the back thereof may not have been a voluntary motion or movement of the 
insured. Appellee even suggests the possibility that the insured may have been 
attempting to scrape some fecal matter off of the back of his hand and in doing 
so scraped off the skin, and argues that this would not have been an accident 
within the meaning of the provision of the policy. It is true, there is authority to 
the effect that, in order to constitute an accident within the meaning of the terms 
of a policy similar to the one in question, not only the result but the means also 
must be accidental. To argue from this rule that there can be no recovery, because 
it is not shown by the evidence that the insured did not injure his hand as the 
result of an intentional voluntary motion, does not seem to be a very logical pro- 
cess. Here we have evidence that the injury to the back of insured’s hand was 
caused in going in or coming out of the hoghouse. In addition to this evidence, 
there is the presumption that the wound was not intentionally inflicted, and from 
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this the inference can be drawn that it was caused by accidental means. In Cald- 
well v. Iowa State Traveling Men’s Association, 156 Iowa, 327, 136 N. W. 678, 
679, we said: “It has been repeatedly held that, in the absence of direct evidence 
on the subject, a presumption arises that the wound was not intentionally inflicted 
either by the assured or by another. This presumption is almost the equivalent 
of a presumption that the wound was inflicted through accidental means. The 
authorities, however, stop short of announcing the presumption in this later form. 
They do hold, however, that the presumption first stated is available to the plain- 
tiff as affirmative evidence; and that an inference may be drawn therefrom by 
the triers of fact that the wound was caused by accidental means as the only other 
alternative.” Cases cited. 

[10, 11] IV. Did the operations performed upon the insured contribute to his 
death? The provision of the policy involved herein applies only if “the death of 
said insured resulted directly and independently of all other causes from bodily 
injuries effected solely through external, violent and accidental cause.” Appellee 
contends that the evidence shows that the gas bacillus could not live in the blood 
stream for four or five weeks and that, therefore, the infection which caused the 
death of insured could not have come from the scratches on the hand. In asking 
us to accept this position, the appellee is again asking the court to disregard all 
the evidence of the appellant’s experts and to accept the evidence of the experts 
for the appellee. This, we cannot do. Appellee contends further that the appendi- 
citis and the operation for appendicitis which took place in this case introduced a 
new and independent cause which contributed to the death of the insured, and 
that, even if the death did result from gas bacillus infection, the operation con- 
tributed to and hastened the death. Appellee quotes in argument a statement made 
by Dr. Johnson, one of appellant’s witnesses, and alleges that, while Dr. Johnson 
testified that the operation did not hasten the death, he would not go so far as to 
testify that it did not contribute to the death of insured. Even if Dr. Johnson had 
admitted that the operation had hastened or contributed to the death of the 
insured, this would not necessarily present a case where the court would be justi- 
fied in directing a verdict for the defendant, because, as said in Stearns v. Rail- 
way Company, 166 Iowa, 566, 148 N. W. 128, 133: “It is equally well settled that 
one is not concluded by what a witness in his behalf testifies. Notwithstanding he 
may prove the truth, although such proof inferentially discredits his own wit- 
nesses. 

3ut Dr. Johnson did not even inferentially admit that the condition of the 
appendix or the operation to remove it hastened or contributed in any way to the 
death of the insured. On the contrary, the following appears in his testimony: 

Assuming these facts to be true as stated in the last preceding question, 
state whether or not in your opinion there was any other cause probably con- 
tributing to the death of Harry Martin aside from the gas bacillus infection to 
which you referred? A. There are no other causes.” 

In addition to this testimony of Dr. Johnson, Dr. Besser testified as follows 
“In my opinion, the operations which were performed on Harry Martin at the 
hospital did not hasten or contribute to his death.” 

On the whole case, it appears to us that the evidence adduced by the plaintiff 
was sufficient to make a case for the jury, and that in directing a verdict in 
favor of the defendant, the trial court erred. 

The ruling and judgment of the trial court is reversed. 

Albert, C. J., and Evans, Kindig, Claussen, Mitchell, and Anderson, JJ., concur. 


WINN v. JOHN HANCOCK MUT. LIFE INS. CO. No. 42011. 
Supreme Court of Iowa. Oct. 17, 1933. 
250 Northwestern Reporter 459. 
1, INSURANCE. 
_. In action for damages for insurer’s negligent failure to complete contract of 
life insurance, plaintiff had burden of proving delay between dates of application 
and applicant’s death was unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
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2. INSURANCE. 

In action for negligent failure to complete contract of life insurance, evidence 
that delay between dates of application and applicant’s death was unreasonable 
held insufficient to raise jury question. c 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

4. INSURANCE. 
Applicant’s administrator could not recover for alleged negligent failure to 


complete contract of life insurance, where there was no evidence regarding terms 
of insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from District Court, Woodbury County; A. O. Wakefield, Judge. 

The plaintiff, as administrator of the estate of Elizabeth Winn, deceased, com- 
menced an action to recover $500 against the defendant, for damages for its 
negligent failure to complete contract of insurance with plaintiff’s intestate 
Defendant denied that it was negligent, and at the close of the plaintiff’s testi- 
mony the court directed a verdict in favor of the defendant. The opinion states 
the facts. 

Affirmed. 

Fred H. Free and Robert J. O’Connor, both of Sioux City, for appellant. 

Gleysteen, Purdy & Harper, of Sioux City, for appellee. 

MITCHELL, Justice. 

The appellant’s intestate, Elizabeth Winn, during her lifetime made applica- 
tion for insurance in the amount of $500 with the appellee company; said applica- 
tion being dated August 14, 1931. The application was made through the Sioux 
City agency of the appellee company. The type of insurance applied for was 
industrial insurance, and no physical examination was required. The applicant died 
on September 1, 1931, at which time she had not received the policy of insurance 
for which she had applied. This action was brought by the appellant to recover 
$500 against the John Hancock Mutual Life Insurance Company for damages 
because of its negligent failure to complete a contract of insurance with the 
appellant’s intestate. The appellant contends that the appellee was liable because 
it negligently failed to take any action upon the said application prior to the death 
of said intestate, and was negligent in forwarding and in passing upon the appli- 
cation and in delivering the policy of insurance issued upon the application. The 
appellee admitted that the application of insurance had been made on the date 
stated, but denied that it was in any manner negligent in acting upon the applica- 
tion. The case proceeded to trial, the appellant introducing his evidence, and at 
the close of the appellant’s evidence the insurance company moved for a directed 
verdict on the ground that there was not sufficient evidence to submit the case to 
the jury. The lower court sustained the motion and directed a verdict against the 
appellant, and from such ruling the appellant has appealed to this court. 

[1] The specific charge of negligence in this case is unreasonable delay on the 
part of the insurance company in acting or passing upon an application for insur 
ance before the death of the applicant. It therefore follows that the burden was 
on the appellant to prove that the delay in this case from August 14, 1931, the 
date of the application, to September 1, 1931, the date of the applicant’s death, 
was unreasonable. 

In the case of Duffie v. Bankers’ Life Association, reported in 160 Iowa, 19, 
on page 27, 139 N. W. 1087, 1090, 46 L. R. A. (N. S.) 25, this court said: “Hav- 
ing solicited applications for insurance, and having so obtained them and received 
payment of the fees or premiums exacted, they are bound either to furnish the 
indemnity the state has authorized them to furnish or decline so to do within 
such reasonable time as will enable them to act intelligently and advisedly thereon 
or suffer the consequences flowing from their neglect so to do. Otherwise the 
applicant is unduly delayed in obtaining the insurance he desires, and for which 
the law has afforded the opportunity, and which the insurer impliedly has prom- 
ised, if conditions are satisfactory. Moreover, policies or certificates of insurance 
ordinarily are dated as of the day the application is signed, and, aside from other 
considerations, the insurer should not be permitted to unduly prolong the period 
for which it is exacting the payment of premium without incurring risk.” 
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It will be noted that in the case of Duffie y. Bankers’ Life Association, above 
cited, the policy or certificate in that case was dated as of the day the application 
was signed, while in the case at bar the undisputed record shows that- the policy 
was to be dated and become effective and the premium paybale a week after the 
application was accepted and the policy written up; it being the obvious intention 
of the parties to make the insurance effective and the premium payable after the 
policy had been delivered. 

[2] The only evidence that the appellant offered was to show that the time 
required for the mere conveyance of a letter in the mail from the post office at 
Sioux City to the post office in Boston, the home of the insurance company, and 
from the post office in Boston back to the post office in Sioux City, was four 
days, leaving no allowance for making deliveries to and from the respective post 
offices or considering an application and writing up the policy and for any of the 
necessary incidental clerical work. The appellant also showed by a former agent 
of the insurance company that the usual practice of the company was to take such 
applications through its soliciting agents during the secular days of each week 
and on the following Sunday mail all such applications as appeared to be regular 
to the home office at Boston, Mass., where, on the following Wednesday, they 
were acted upon and the policies issued and mailed to the Sioux City office, dated 
to become effective on the Wednesday of the next following week. They usually 
arrived in Sioux City the Friday after the Wednesday they were actually written 
up. The record shows that, if the application did not get in the Sunday morning 
mail to the home office, the effective date of the resulting insurance would be 
one week later than it otherwise would have been. It thus appears that on the 
company’s regular schedule, if an application was taken on Wednesday, the 
effective date of the resulting insurance would be on Wednesday of the second 
week following, and that therefore the average time required for procuring such 
insurance was fourteen days, and that, if the application was not in proper order, 
there might be an additional delay of a few days. This was the ordinary and 
regular procedure that the insurance company followed. This was an industrial 
policy. Large numbers of these policies are written in small amounts. An insurance 
company engaged in writing these weekly premium policies must adopt some 
form of division of labor and of regular routine for handling of such business. 

The question is, “Can it be said that such practice is unreasonable?” There 
is not in this record one single word of evidence to show that the manner in 
which the appellee company handled this application was not reasonable and was 
not the best method for all concerned. 

[3, 4] Of course, it is also necessary, in order to recover for injury to or 
loss of any right, whether it be accrued or in the making, to show the exteni, 
character, and value of the right. In this case it was clearly incumbent on the 
appellant to prove the contract of insurance, if not its exact terms and conditions, 
at least its substance, of which he claims his intestate was deprived. There is no 
evidence in the record as to the contract of insurance or as to the substance of 
the alleged contract of insurance. The failure to prove this essential of his case 
was fatal to the appellant, and the trial court upon the record submitted in this 
case had no other alternative than to direct a verdict, and the lower court was 
correct in so directing. This case must be, and it is hereby, affrmed. 

Albert, C. J., and Evans, Stevens, Anderson, and Kintzinger, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES vy. BRANHAM, 
and five other cases. ; 
Court of Appeals of Kentucky. June 20, 1933. 
As Modified on Denial of Rehearing Oct. 31, 1933. 


63 Southwestern Reporter (2d) 498. 
2. INSURANCE. 
Employees’ group policy precluding sick benefit unless physician was in attend- 
ance binds both insured and employer. 
(For other cases, see Insurance, Dec. Dig. § 516.) 
3. INSURANCE. 
Words “totally disabled” within employees’ group policy are synonymous 
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with “wholly disabled,” and mean inability to do substantially or practically all 
material acts in transacting insured’s regular occupation. 
Another definition substantially identical in meaning is inability to do 
and perform in reasonable and practical way all material acts in pursuit 
of occupation or employment of insured; the words “totally disabled” do 
not mean absolute helplessness or entire physical disability. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeals from Circuit Court, Johnson County. 

Separate actions by James Branham, J. L. Bowling, H. G. Gilliam, John P. 
Davis, John R. Porter, and George Hall against the Equitable Life Assurance 
Society of the United States. Judgments for plaintiffs, and defendant appeals. 

Affirmed as to the last four plaintiffs and as to the first two plaintiffs affirmed 
in part and reversed in part and remanded. 

Bruce & Bullitt, John E. Tarrant, Eugene B. Cochran, and Leo T. Wolford. 
all of Louisville, for appellants. 

J. L. Harrington, of Paintsville, for appellees Gilliam and Hall. 

Kirk & Wells and Z. Wells, all of Paintsville, for appellees Porter, Davis, 
3owling and Branham. 

RaT.iFF, Justice. 

These six cases were instituted by the holders of certificates issued to 
employees of the Consolidation Coal Company to which a group life insurance 
policy was issued by the Equitable Life Assurance Society of the United States. 
The Consolidation Coal Company received and retained possession of the group 
life insurance policy and an employee received and held his certificate. After the 
certificates were issued they were delivered to the employee who retained pos- 
session of his respective certificate. It is stated by counsel of the appellant that: 
“These certificates which appear in the evidence of the case, contain the total and 
permanent disability divisions and important portions of the group policy.” From 
time to time riders were added to the policy in virtue of a provision thereo! 
Further quoting from appellant’s brief: 

“These riders subsequent to August 1, 1931, do not affect either of these 
appeals because the six appellees ceased to work for the employer prior to the 
effective date of the riders and their respective disabilities began prior to the 
effective date of the subsequent riders. Individual certificates under paragraph 
four (4) of the policy—‘certificates and conversions’—were duly issued to each of 
the appellees. Because of the addition of August 1, 1931 rider and because it 
materially changed the total and permanent disability provisions by requiring that 
the disability must arise wholly from accidental causes within six months after 
effective date of the employee’s insurance, the old certificates (dated August 1, 1931) 
continuing the new disability provisions, were issued in lieu of the old form. In 
the John R. Porter, James Branham and George Hall appeals the appellees 
declared upon the old form certificates under which amount of each monthly dis- 
ability-installment was greater and the number of the installments was smaller, 
than under the new form certificates and the August 1, 1931 rider. In the James 
Branham case the judgment is for the number and amount of installments as 
they are set out in the old form certificates instead of the number and amount 
provided in the August 1, 1931 rider.” 

We shall hereafter revert to a consideration of the James Branham certificate 
and judgment thereon. 

[1] The appellant urgently insists that the cause of action, if any the appellees 
had, against it, should be based on the group policy certificate and not on the 
certificate of the appellant to the employees. The record discloses that the appei- 
lant without an objection presented in any form to the several appellees basing 
their respective causes of action on the certificate instead of the group policy as 
it here contends was proper, filed its answer, in which it set forth the conditions, 
terms, and provisions of the policy, entitling the employee to the insurance therein 
provided for and agreed to be paid if the disabilities asserted in the petition of 
each of the employees existed as therein set forth. The failure of the appellant 
to present in the trial court its objections to the several actions being based on the 
certificates instead of the policy and its answer setting forth the policy and the 
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filing of the same, were a waiver of the objections here aud now presented. John 
Hancock Mutual Life Ins. Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 
848. The judgment conforms to the pleadings of the parties and it is conceded 
by appellant in its brief that the certificates which are the basis of the causes of 
actions of the appellees “contained the total and permanent disability provisions 
and the important portions of the group policy, it must be regarded that the 
appellant elected to thus present the issues and try the causes of actions.” There- 
after it cannot now avail itself of an objection to the actions being instituted on 
the certificates even if the right of action was limited to one on the group policy 
itself. See John Hancock Mutual Life Insurance Co. v. Cave, supra. 

{2] Branham recovered $156 payable under group disability policy because he 
was totally disabled during his employment and his disability was not due tou 
sickness for which he was treated by a physician. Bowling recovered $94 for 
disability on like certificate for which he was treated by a physician. There is a 
failure of evidence showing that Branham and Bowling were attended by a 
physician during the time each claims his disability was endured. The disability 
policy of each of them provides that the sick benefit shall not be paid unless the 
employee is disabled during his employment and that he was attended by a 
physician during the time for which he claims the benefit of the disability policy. 
This provision of the policy is binding upon both the insured and the employer. 
A like provision was held by this court to be neither unreasonable nor against 
public policy but enforceable, in Provident Life & Accident Ins. Co. v. Harris, 
234 Ky. 358, 28 S.W.(2d) 40, and Republic Life & Accident Ins. Co. v. Gambrell, 
248 Ky. 63, 58 S.W.(2d) 219. 

On the authority of these cases Branham and Bowling were improperly 
allowed to recover the $156 and $94, respectively. 

The disability clause in the policy provides: “In the event that any employee 
while insured under the aforesaid policy * * * become totally disabled by 
bodily injury or disease, and * * * shall be so disabled as presumably to be 
continuously prevented for life from engaging in any occupation or performing 
any work for compensation or financial value. * * *” 


[3] As to this issue the trial court instructed the jury that the words “totally 
disabled” as used in these instructions mean inability to do substantially or prac- 
tically, all material acts in the transaction of plaintiffs’ regular occupation or 
business and continuous manner and usual form. The appellant complained of 
these instructions. This instruction, in substance, was approved in Columbia Cas- 
ualty Co. v. McHargue, 246 Ky. 93, 54 S.W.(2d) 617; Equitable Life Assurance 
Society v. Fannin, 245 Ky. 474, 53 S.W.(2d) 703, 706; Fidelity & Casualty Co. of 
New York vy. Logan, 191 Ky. 93, 229 S$. W. 104; Consolidation Coal Co. v. 
Crislip, 217 Ky. 371, 289 S. W. 270; Doyle v. New Jersey Plate Glass Co., 168 
Ky. 789, 182 §. W. 944, Ann. Cas. 1917D, 851; Ohio National Life Ins. Co. v. 
Stagner, 231 Ky. 275, 21 S.W.(2d) 289. 

In Equitable Life Assurance Society v. Fannin, the words “wholly disabled” 
which are synonymous with the words “totally disabled” were defined to mean 
“inability to do and perform in a reasonable and practicable way all material acts 
in the pursuit of the occupation or employment of the insured,” but do not mean 
absolute helplessness or entire physical disability. When the definition of the term 
“total disability” as defined by the trial court is used with its language, it is in 
substance and meaning identical with the definition thereof in the Fannin Case, 
supra. The policies in these cases clearly were an insurance against such pre- 
sumably total disability as might prevent the insured from following their regular 


occupations in which they were engaged at the time of their respective injuries, 
and none other. 


[4, 5] It is urged that the verdicts in the several cases are not authorized by 
the evidence. Without repeating the evidence in each of the cases it is sufficient 
to say that it amply supports the verdict and adhering to the rule that this court 
will not interfere with the verdict of the jury, if there is any evidence supporting 
it, unless it is flagrantly and palpably against the weight of the evidence, we see 
no reason for interrupting either verdict in these cases. The jury returned a 
verdict in favor of each of the appellees for a fixed, definite amount. Much com- 
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plaint is made of this fact. Whatever error prejudicial to the rights of the appei- 
lant might have resulted from this form of the verdict, it was cured by the form 
of the judgment. 

The judgments are in the following form: 

“It is therefore adjudged by the Court that plaintiff recover from and that 
defendant pay him the sum of $————— per month beginning March 25, 1932, 
and that same amount on the same day of each succeeding month thereafter until 
it has paid the sum of thirty-five monthly payments or installments, totaling 
$————— or until plaintiff’s presumably permanent and total disability ceases in 
event same should cease prior to the time required to make payment of the total 
of said thirty-five monthly installments and defendant shall have the rights con- 
tained and specified in the policy sued on herein, upon which it may proceed tor 
the purpose of determining if such presumably permanent and total disability has 
terminated. 

“For the purpose of further determining the rights of the parties hereunder 
it is ordered that this case be filed away with right to redocket at any time until 
all of said monthly payments have been made or plaintiff’s right to receive same 
or any part thereof is terminated by reason of recovery from his presumably 
permanent and total disanility. * * *” ; 

This form of judgment is not without precedent. Very often in cases of 
alimony and compensation under the Workmen’s Compensation Act (Ky. St. § 
4880 et seq.), a certain sum is adjudged payable in monthly installments, and in 
case of the happening of certain subsequent events, changing conditions, and 
status of parties entitling the one to a decrease or cessation to the payment of the 
installments, the party entitled thereto may present grounds therefor to the court 
or proper forum and be relieved thereof. The judgments entered in the instant 
cases determined the rights of the parties under the contract of insurance, and 
not their rights during the period in which the installments may be paid. If a 
condition may arise in the future entitling the company, under the policy, to cease 
to pay the monthly installments to any of the appellees, the grounds therefor may 
be made to appear in court and an order entered on the evidence presented by the 
parties at that time. The reasonableness of this provision of the judgments is 
perfectly apparent on their face. In the case of Howard vy. Benefit Ass’n of Ry. 
Employees’ 239 Ky. 465, 39 S.W.(2d) 657, 81 A. L. R. 375, the judgment carried 
no such provision as found in these in the present cases which clearly distinguishes 
it from the instant cases, and foreign cases cited by appellant. 

It will be noted that the judgments in the cases at bar adjudge that defendant 
pay plaintiffs a certain sum per month so long as the presumably permanent and 
total disability continues, but in the event same should cease prior to the time 
the total sum is paid in installments, the judgment will be satisfied, notwithstand- 
ing the total sum found by the jury has not been paid. The judgments as a whole 
are strictly in conformity with the provisions of the policy. Plaintiffs cannot in 
any event recover.a total sum in excess of the sum found by the jury, and the 
defendant has the right to show that such presumably permanent and total dis 
ability has terminated, in which event payment of the installments under the 
judgment would cease. 

Inasmuch as the judgments are in conformity with the provisions of the policy 
and the pleadings, the substantial rights of appellant are not affected thereby. 

In so far as the judgment of the Branham case carries a recovery of the 
amount of the old form of certificate instead of the amount provided in the 
August 1, 1931, rider, on the return of the case to the circuit court the judgment 
will be corrected accordingly. 


For reasons indicated the judgments in the cases of Gilliam, Davis, Hall, and 
Porter are affirmed, and the judgment in case of J. L. Bowling is affirmed except 
as to the said sum of $94 and as to this item it is reversed. 

The Branham case is affirmed except as to the said sum of $156, and to the 
extent that he recover under the provisions of the August 1, 1931, rider instead 
of the old form certificate, and in these respects it is reversed, all of which is 
remanded for proceedings consistent herewith. 





Tucker v. Columbian National Life Ins. Co. 


TUCKER v. COLUMBIAN NAT. LIFE INS. CO. No. 1228. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 
150 Southern Reporter 72. 
INSURANCE. 


As prerequisite to penalty of double indemnity and attorney’s fees, assured 
must prove that insurer failed to pay amount due under policy for longer period 
than 30 days from receipt of written notice or physician’s certificate attesting 
assured’s sickness (Act. No. 310 of 1910, p. 527). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Appeal from District Court, Parish of Tangipahoa; Nathan B. Tycer, Judge. 

Suit by Henry Tucker against the Columbian National Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reverse¢ and remanded. 


Normann, McMahon & Rouchell, of New Orleans (on appeal only), and 
Ponder & Ponder, of Amite, for appellant. 

J. H. Inman, of Ponchatoula, for appellee. 

Mouton, Judge. 

This case was consolidated for trial with the case of Lydian Tucker against 
defendant company, with agreement between counsel that separate judgments 
would be entered in the two suits. 

In accordance with that agreement, we shall enter a separate decree in each 
case. 

The defendant company issued an insurance policy to the plaintiff herein who 
is suing defendant for the weekly amount due under the policy, and for double 
indemnity and attorney’s fees. 

The right of recovery by plaintiff for the amount demanded must be deter- 
mined under the provisions of Act No. 310 of 1910, p. 527. 

The real issue here is as to whether plaintiff is entitled to recovery for 
double indemnity and attorney’s fees claimed as a penalty under the provisions of 
that act. 

Section 1 of the act, in referring to claims under the policy, says: “Wherein 
payment of or indemnities shall be deferred longer than thirty days from written 
notice, and proof to the company, by the attending physician, in the form required 
by the terms of such policy or contract of insurance, informing the company of 
such sickness * * * entitling the assured to payment under the terms of such 
policy or contract.’ 

Section 2 of the act requires that payment by the company to the assured 
shall not be delayed for a longer period than 30 days from the written notice o! 
sickness which the physician attending the assured must give to the insurer. If 
the insurance company delays payment for a longer period than 30 days, unless 
upon just and reasonable grounds, it shall pay to the assured, as a penalty, double 
the amount due under the terms of the policy or contract, with attorney’s fees. 

Plaintiff made several separate allegations to the effect that the attending 
physician’s written notice or certificate attesting the sickness of the assured had 
been given defendant company, which had delayed payment of the amount due 
under the terms of the policy for a longer period than 30 days: from this written 
notice or certificate. 

All of the allegations so made by plaintiff were denied by defendant company, 
and no proof, oral or documentary, was offered or introduced in evidence by 
plaintiff to support those averments. It is evident that it was incumbent on plaiu- 
tiff to prove that the company had failed to pay the amount due under the policy 
for a longer period than 30 days from the time it had received the written notice 
or certificate of the physician, as a necessary prerequisite, under the provisions 
of the statute for the imposition, as a penalty, of the double indemnity and attor- 
ney’s fees claimed by the plaintiff. 

The lower court therefore fell into an error in holding defendant company 
liable for double indemnity and attorney’s fees without the proof required, as 
hereinabove stated. 


For the same reason, this court will not pass upon the legality of the penalty 
imposed below. 
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We will not, however, dismiss plaintiff's suit, but will remand the case tor 
the reception of evidence on the question of the physician’s notice or certificate 
above referred to. 

Reserving to defendant company all the defenses on the issue of double 
indemnity and attorney’s fees, it may be entitled to urge under its pleadings, the 
policy, and the provisions of Act No. 310 of 1910, this case will be remanded for 
trial for the above-stated purpose. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be annulled, avoided, and reversed, and that this case be and is hereby 
remanded to the lower court for trial and the reception of evidence as herein- 
above directed. 


WRIGHT v. DISTRICT GRAND LODGE NO. 21, GRAND UNITED ORDER 
OF ODD FELLOWS OF LOUISIANA (WRIGHT et al., interveners). 
No. 1210. 

Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 

150 Southern Reporter 85. 

1. INSURANCE. 

Claimant, to be eligible as beneficiary on plea of dependency, must show that 
she was dependent in material degree on insured designating her as beneficiary 
in fraternal endowment policy (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

2. INSURANCE. oar 

Evidence held not to show that plaintiff, claiming eligibility as beneficiary on 
plea of dependency, was dependent in material degree on insured designating her 
as beneficiary in fraternal endowment policy (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

3. INSURANCE. 

Insured’s promise to leave his benefit in fraternal endowment policy to one in 
consideration of her services as housekeeper to him does not show that she was 
his dependent who could be designated as beneficiary (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

4. INSURANCE. 

One living in concubinage with insured when fraternal endowment policy was 
issued held not his “dependent” who could be named as beneficiary, though policy 
designated her as his wife (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

Appeal from District Court, Parish of East Baton Rouge; Wm. Carruth 
Jones, Judge. 

Suit by Mary Wright against District Grand Lodge No. 21, Grand United 
Order of Odd Fellows of Louisiana, wherein Susie Wright and others intervened 
The suit of interveners was dismissed. From a judgment in favor of plaintiff, 
defendant appeals. 

Reversed and rendered. 

IF. B. Smith, of New Orleans, for appellant. 

Bert E. Durrett, of Baton Rouge, and Chas. J. Mundy, of New Orleans, for 
interveners. 

Movron, Judge. 

An endowment certificate or policy was issued by the defendant Mutual Bene- 
fit Association to Ambrose Wright, one of its members, who died July 29, 1932 

Plaintiff, Mary Wright, alleging that she was a dependent of the deceased and 
that she had been named by him as his beneficiary under the policy, brought this 
suit claiming from defendant association $500, the amount of the policy. 

Judgment was rendered in favor of plaintiff for the amount claimed, from 
which defendant appeals. 

Plaintiff testified that she was living next door to where Ambrose Wright 
was living, and at his request went to live in his house, kept his clothes clean, 
and cooked for him. Asked if the deceased had promised her anything for her 
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services, she answered: “He told me he would provide for me; that he would 
take care of me.” 
Plaintiff was 27, Ambrose Wright 62, and sickly. There is nothing to show 


that he gave her any money, clothes, or food, looking to her support or main- 
tenance. 


[1] To be eligible as a beneficiary on the plea of dependency, the party claim- 
ing must show that he was dependent in a material degree on the member of the 
association designating him or her as his beneficiary. 19 R. C. L. § 79. 

[2, 3] The proof fails to show that plaintiff was dependent on deceased as 
required by law. The foregoing rule applies, though, in saying that Ambrose 
Wright promised to take care of her plaintiff meant to convey the idea that 
deceased would leave his benefits to her, in consideration of her services to him. 
9 Re be 

Plaintiff is not a relative by blood or otherwise to deceased, and, her claim 
being restricted to dependency under section 6 of Act No. 256 of 1912, page 565, 
she is not entitled to recover, as such, under the evidence for the reasons above 
stated. 

[4] There is another ground which precludes plaintiff from recovering and 
that is because it is clearly shown that she was living in concubinage with deceased 
at the time it is claimed the policy was issued to her, and although she was 
designated therein as the wife of Ambrose Wright. 

This conclusion is based on the following rule, section 79, 19 R. C. L., which 
is stated as follows: “Considerations of public policy may also enter into the 
interpretation of the term ‘dependent.’ Thus it has been held that it does not 
include one who knowingly occupies the relation of mistress or concubine though 
named in the member’s certificate as bearing the relation of wife and although he 
may have supported her and she depended on him for subsistence.” 

In this case plaintiff is designated as the wife of deceased in the policy, and, 
even if she depended on him for sustenance, as she was his concubine, he could 
not legally designate her as his beneficiary according to the doctrine above referred 
to. 

Parties alleging that they were the heirs of Ambrose Wright intervened in 
this suit, claiming the amount of the policy. On a motion made by these alleged 
heirs, their suit was dismissed by the lower court, as in case on nonsuit. 

Defendant association contends that they have not paid the cost of the inter- 
vention, and for that reason cannot discontinue their intervention, citing in sup- 
port of that contention Donovan vy. Owen, 10 La. Ann. 463; Donnell v. Parrott, 
10 La. Ann. 703; State ex rel. Gondran v. Rost, 48 La. Ann. 455, 19 So. 256; 
Thompson y. MrCausland, 137 La. 15, 68 So. 196. 

In the cases cited reconventional demands were made which accounts for the 

ruling upon which defendant relies. Be that as it may, defendant has no interest 
in this question of cost, as judgment will be rendered herein against plaintiff 
rejecting her demand. 
_. [5] The contention that plaintiff could not be legally designated as the bene- 
fciary of the deceased because she was living in Concubinage with him was 
brought into the case by the interveners and was not raised by defendant as 
against plaintiff. During the trial of the case, however, testimony was fully taken 
on the issue of concubinage without objection by plaintiff or defendant. Though 
the answer of defendant was silent on this subject, the introduction of testimony 
im reterence thereto without objection and in which plaintiff participated had the 
ettect of enlarging the pleadings and brings up the question of concubinage as a 
legitimate issue for determination on this appeal, though interveners be not parties 
to this appeal, their suit having been dismissed by the trial court. 

We therefore hold, for the reasons hereinabove stated, that plaintiff has no 
right to recover on the policy because she failed to prove that she was a dependent 
ot Ambrose Wright, and for the further reason that she was living in concubin- 


age with him when she was named as his beneficiary, prior thereto, and at the 
time of his death. 
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It is therefore ordered, adjudged, and decreed that the judgment rendered in 
favor of plaintiff and appealed from be and is hereby avoided, annulled, and 
reversed, and that the demand of plaintiff be rejected. 


JORDAN v. NEW YORK LIFE INS. CO. No. 4603. 
Court of Appeal of Louisiana. Second Circuit. Nov. 3, 1933. 
150 Southern Reporter 419. 
1. INSURANCE. 


Evidence of circumstances concerning life policy assignment, though contrary 
to clear and unambiguous language of assignment, is admissible to ascertain true 
intent of parties to assign the policy as security. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. INSURANCE. 

Life policy assignment must be supported by consideration (Civ. Code, art. 
1893). 

(For other cases, see Insurance, Dec. Dig. § 210.) 

3. INSURANCE. 

Insured’s brother taking life policy assignment to protect himself in paying 
future premiums for insured and protect insured’s family held not “owner” within 
provision giving owner option to surrender policy and demand cash surrender 
value. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Suit by J. Homer Jordan against the New York Life Insurance Company. 
From an adverse judgment, defendant appeals, and plaintiff answers the appeal. 

Judgment annulled and set aside, and suit dismissed, reserving to plaintiff all 
rights to which he is entitled as pledgee of the policy in suit. 

Montgomery & Montgomery, of New Orleans, and Nash Johnson, of Shreve- 
port, for appellant. 

Dickson & Denny, of Shreveport, for appellee. 

TALIAFERRO, Judge. 

On April 13, 1912, defendant issued a life policy of insurance to John W. 
Jordan, wherein Mrs. Jessie F. Jordan, his wife, was designated beneficiary. The 
insured gave his note for the premium due on delivery of the policy, and on 
‘June 18, 1912, for declared value received, he and his wife executed unto J. Homer 
Jordan, petitioner, an assignment and transfer of the policy, with “all dividends, 
benefits and advantages to be had or derived therefrom,” subject to its conditions, 
and the rules and regulations of the insurer. This assignment was duly accepted 
by the company, but no responsibility was assumed for its validity. ; 

~ The note of the insured for the first premium due under the policy was paid 
by plaintiff. He also paid all other premiums falling due prior to April, 1932. 
Since the assignment, the insured has evinced no interest in the policy, nor has 
he contributed any amount to prevent its lapsing. The policy contains the follow- 
ing stipulations, among others, affecting the rights of the owner in the event of 
its surrender or lapsing after two premiums were paid, viz.: ; 

“15. Benefits on Surrender or Lapse—After two full annual premiums shall 
have been paid, the owner may elect within three months after any default i 
payment of premium, but not later, either. 

“(a) To accept the Cash Surrender Value; or, 

“(b) To have insurance for the face amount of this Policy plus any dividend 
additions and less any indebtedness to the Company hereon continue in force from 
the date of default for such term as the Cash Surrender Value will purchase as 
hereinafter provided, but without future participation and without the right te 
loans or Cash Surrender Value. * * *” 

The policy also provides that if the insured shall not, within three months 
after default, surrender the policy for its cash surrender value, as provided therein, 
the insurance will be continued as term insurance as provided in option (b) quoted 
above. 
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In May, 1932, plaintiff, through defendant’s Shreveport office, tendered the 
policy with the request that its cash surrender value be paid him. This was 
refused, and on June 29th, following, his counsel made demand for like payment 
of defendant’s home office in New York. This demand was also refused on the 
ground that plaintiff was not the owner of the policy, and, therefore, was not in 
a position to surrender it and receive its cash value. Defendant amplified its 
position by saying that the policy was held by plaintiff as collateral security, and 
that he should foreclose his pledge thereon and thereby acquire ownership thereof 
in order to be entitled to the settlement by him requested. This suit was then 
filed by plaintiff to recover the cash surrender value of the policy; he alleging 
himself to be its owner and vested with the same rights with respect to the 
subject-matter of his demand as the insured could have been. 

Defendant denies that plaintiff was at any time the owner of the policy sued 
on, and avers that for nonpayment of premium due April 8, 1932, it lapsed; that ° 
its cash surrender value was available to the insured, who was owner, for a 
period of three months thereafter, but he made no request for such a settlement, 
and, under the express terms of the policy, it is now in force as term paid-up 
insurance for $3,032 to August 9, 1945. Defendant reiterated its contention that 
plaintiff held the policy as collateral security for the payment of the amounts 
advanced by him to keep it in force. 

From an adverse judgment of the lower court, defendant appealed. Plaintiff, 
by answer in this court, urges us to declare the appeal frivolous and to inflict upon 
defendant the statutory penalty of 10 per cent. authorized in such a case. 

Opinion. 

The only question at issue in this case is whether plaintiff is owner oi the 
policy sued on. If the assignment to him by the insured and his wife was not in 
effect a pledge, or a security contract, but on the contrary was made for value, 
and was such a transfer as vested in him unconditional title to and ownership ot 
the policy, then there can be no question regarding the propriety of his effort to 
force defendant to pay him its cash surrender value. 

In its brief in this court defendant argues a secondary defense, viz.: That if 
the policy was not assigned for value, then the assignment must be considered as 
an effort to donate, and for lack of proper form, being under private signature, 
it is null and void as a donation. 

When the policy was assigned to plaintiff, the insured owed him no amount. 
He paid off the note of the insured, held by defendant’s local agent, thereafter. 
Plaintiff testified that he paid this note and the premiums on the policy in order 
to keep it alive and to protect the insured’s family. Defendant argues that this 
testimony supports its contention and shows beyond doubt that plaintiff, who is a 
brother of the insured, had the policy assigned to him as security for the reim- 
bursement of all amounts necessarily advanced to keep the policy alive, and that 
the transaction was not an outright assignment of the policy. 


The right of a pledgee of an insurance policy, who forecloses his pledge and 
purchases the policy at sheriff's sale, to demand the cash surrender value of such 
a policy has been upheld. Feliciana Bank v. Union Central Life Ins. Co., 137 La. 
675, 69 So. 91. 

That case is relied on by plaintiff as supporting his contention that one who 
acquires ownership of such a policy may demand and receive the cash surrender 
value thereof. There can be no serious question on this score. The method of 
acquisition of ownership is not essential. If it can be accomplished by forced sale, 
it may likewise be accomplished by private assignment. 


The assignment in question is unambiguous and, if standing alone, unaffected 
by testimony to the contrary, would be held to evidence a transfer of title to the 
policy, without any residuary interest or right in the insured or the beneficiary 
therein, 

[1] The right to inquire into the facts and circumstances of an assignment 
of this character to ascertain the true intent of the parties and to adduce evidence 
contrary to the clear and unambiguous language — therein, is well settied. 
Jos. P. Page, as v. Bernard Burnstine, 102 U. 664, 26 L. Ed. 268; Mutual 
Life Ins. Co. v. Houchins et al., 52 La. 1144, 27 So. 657. 
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[2] To be valid an assignment of a policy of life insurance must have a con- 
sideration. Civ. Code, art. 1893; Mutual Life Ins. Co. v. Armstrong, 117 U. S. 
597, 6 S. Ct. 877, 29 L. Ed. 997. 

[3] When the assignment to plaintiff was executed, according to his own 
testimony, the insured owed him no amount of money. He took the assignment of 
the policy to protect himself in the payment of future premiums he then evidently 
resolved to pay, and, according to his own words, “to protect his (the insured’s) 
family.” If plaintiff had acquired an indefeasible title to the policy, or if such was 
his intention, what protection would this have been to his brother’s family in case 
of his decease? He would have, in such circumstances, been entitled to the entirety 
of the proceeds of the policy, and not legally obligated to account to any one for 
same. 

When the policy was assigned, it was a few days more than two months old. 
It had acquired no definite value as an investment, the first premium had not been 
paid. About the only reason plaintiff could have had, so far as we can see, for 
taking it over at that time was, as he says, to keep it from lapsing so that the 
insured’s family would have some measure of financial protection thereby in event 
of the insured’s death. No consideration whatever has been established as a basis 
for the validity of the transfer of the policy and without a consideration, sufficient 
in law, the assignment cannot be held to effect a sale of the policy; and when we 
supplement this lack of proof with plaintiff’s testimony, referred to above, it is 
made manifest that the policy was simply assigned to him as security for any 
and all amounts he advanced to keep it in force. He did not become the owner of 
it and, therefore, is not in a position to avail himself of the option to surrender 
it to defendant and demand its cash surrender value. ae 

The judgment of the lower court is annulled and set aside, and plaintiff's suit 
is dismissed at his cost; reserving to him all rights to which he is entitled as 
pledgee of the policy in question. 


WILD v. SOVEREIGN CAMP, W. O. W. No. 1222. 


Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 
149 Southern Reporter 906. 
1. INSURANCE. 

Under fraternal benefit certificate providing for double indemnity for acct- 
dental shooting only if there was eyewitness, whether there was eyewitness held 
matter of defense and not necessary to be alleged in petition. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. INSURANCE. 

Insurer has burden of proving defense of suicide in action on life policy, and, 
when circumstantial evidence is relied on, defense fails, unless circumstances ex- 
clude any hypothesis of death other than suicide. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

3. INSURANCE. 2 

In action on fraternal benefit certificate for double indemnity for accidentai 
death, presumption is against suicide. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 

4. INSURANCE. 

In action on fraternal benefit certificate, facts held insufficient to rebut pre- 
sumption against suicide. 

Record disclosed that deceased was 19 years old, who was in good 
health and in good humor; that he was cleaning a rifle prior to its dis- 
charge; that deceased made statement that “You all will hear about me in 
a few days,” which insurer claimed referred to suicide, whereas other wit- 
nesses testified that he was referring to a dance which he planned to at- 
tend. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 

5. INSURANCE. 

Witness who was at scene of shooting and had been talking to deceased and 

had seen him clean rifle and heard discharge when he turned around held “eye- 
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witness” within certificate providing for double indemnity if there was eyewitness 
to shooting. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


—_ from Twenty-First Judicial District Court, Parish of Livingston; 
Ponder, Judge. 

“ee by Mrs. Ida Redmond Wild against the Sovereign Camp, Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Kemp & Buck, of Amite, for appellant. 

Ellis, Ellis & Ellis, of Amite, for appellee. 

Le BLanc, Judge. 

Plaintiff brought this suit to recover as beneficiary, under a certificate issued 
to John David Wild, Jr., by the defendant fraternal beneficiary association. 

The certificate provided for a payment of $1,000 in the event of the death ot 
the insured, and it contained a rider, attached, providing for double indemnity ir 
the event death resulted from bodily injury effected solely through external, 
violent, and accidental means and within sixty days after sustaining such injury. 

Claiming that the insured was accidentally killed on November 28, 1931, while 
the policy of insurance was in full force and effect, plaintiff seeks to recover the 
double indemnity provided for under the rider referred to. 

It appears that the insured died of a gunshot wound, the discharge from 4 
.22 caliber rifle which he had been seen handling just a few minutes before. 

Reading the certificate under which the claim is made, we find that the articles 
of incorporation, the constitution, laws and by-laws of the association in force 
at the time and all amendments to each, together with the application for member- 
ship, the medical examination and the certificate itself, shall constitute the agree- 
ment between the assured and the association. The certificate was issued June 25, 
1930. Referring to the constitution, laws, and by-laws of the Sovereign Camp oi 
the Woodmen of the World, in force at the time this certificate was issued, under 
paragraph 10 of section 57, we note a provision to the effect that the association 
shall not be liable for the payment of double indemnity under any beneficiary 
certificate providing for such indemnity in case of death by accidental means 
including that by the discharge of firearms, unless the fact of such death by any 
such means was accidental shall be established by the testimony of at least one 
person other than the member, who was an eyewitness to the discharge of the 
firearm or shooting. 

Contending that plaintiff's petition failed to allege that there was an eyewitness 
to the shooting in this case, the defendant filed an exception of no cause of action 
to that part of the demand for double indemnity. Upon the exception being over- 
ruled in the lower court, answer was filed under reservation. The defense to the 
demand as a whole is that the insured committed suicide, and that, under the 
provisions and specific terms of the certificate, the defendant is thereby relieved 
from all payment, and, secondly, that as to the claim for double indemnity same 
cannot be allowed, as there was no eyewitness to the actual shooting which caused 
his death. From a judgment rejecting both of these defenses and decreeing pay- 
ments of the claim in full as prayed for, the defendant has appealed. 

{1] In this court, the exception of no cause of action is again stressed, and 


we are asked to review the ruling of the lower court thereon. 


It seems to us, 
however, 


to be strictly a matter of defense and of proof that is presented under 
it, and we therefore hold that it was properly overruled. 

_(2] A defense of suicide in an action on an insurance policy being a special 
defense, the burden of proof rests on the insurer to sustain it with sufficient legal 
certainty. “When circumstantial evidence, only, is relied on, the defense fails, 
unless the circumstances exclude, with reasonable certainty, any hypothesis of 
death by accident, or by the act of another.” Leman vy. Manhattan Life Ins. Co., 
46 La. Ann. 1189, 15 So. 388, 24 L. R. A. 589, 49 Am. St. Rep. 348. Also Valesi 
v. Mutual Life Insurance Co., 151 La. 405, 91 So. 818. The record in this case is 
void of any direct testimony that the insured died from a self-inflicted gun shot 
wound, The only circumstantial evidence lies in the fact that he died as a result 





ot such a wound from a .22 caliber rifle, and that he had been seen with that 
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kind of rifle in his hands a few minutes before the shot was fired. Counsel for 
defendant have worked a theory of suicide around a remark the deceased is said 
to have made before the shot was heard. The testimony shows that the deceased 
was working on a dredge boat below Raceland in the parish of Lafourche. His 
duties kept him around and near a drum on which was wound and rewound the 
cable which operated the boom. On the evening he was shot, he had in his hands 
this rifle which caused his death. It is not absolutely clear, but we understand 
from the testimony of a witness named Warren Breaux that he had been cleaning 
the rifle while seated on a bench near the drum. The remark used by counsel to 
support their theory was made to Breaux, who quotes the deceased as having said: 
“You all will hear about me in a few days.” He had just prior to that time showed 
the rifle after cleaning it and how it worked. Breaux does not know what he 
meant by that remark. If it be considered in the light of counsel’s theory as 
indicating a design of self-destruction, there is, on the other hand, testimony by the 
same witness to the effect that the deceased also spoke at the same time about a 
dance he was going to attend the following week, which in the nature of things 
tended to show anything but an intention to commit suicide at that moment. 
Moreover, Breaux speaks of him as being at the time in his ordinary good humor, 
laughing and joking. 

The deceased was a young man nineteen years old, earning good wages at the 
time, and contributing to the support of his father and mother. There is nothing 
to indicate that he was morose or of a melancholy disposition. On the contrary, 
he is said to have been happy, had lots to live for, and on the very day that he 
was killed had gone to Raceland and made purchases of clothes and other objects 
which he seemed pleased to show to the people on the dredge boat. 


[3, 4].No motive for suicide has been suggested, and the legal presumption in 
cases of this character is against self-destruction. Outside of the strained circum- 
stances arising out of the remark the deceased is reported to have made to the 
witness Breaux, there is nothing whatever in the record to rebut that presumption. 
We find that the lower court properly rejected the defense of suicide. 


[5] The provision in the constitution and by-laws of the defendant corpora- 
tion requiring the testimony of an eyewitness in cases of accidental killing is 
attacked by the plaintiff on the ground that it is in contravention of prohibitory 
law. It is urged that, if the Legislature is prohibited from enacting any law chang- 
ing the rules of evidence in any judicial proceeding or injury before the court, 
under our state Constitution, certainly no individual or private corporation car 
do so. We find that similar provisions regulating the manner of proof in cases 
like this have frequently been questioned in other jurisdictions, on the ground that 
they are against public policy, and as a rule they are held to be valid. If we 
adopt the construction that is generally placed on the term “eyewitness” as con- 
templated under such a provision, however, it will be unnecessary for us to pass 
on the question of its validity in this case, as to all intents and purposes the wit- 
ness Warren Breaux was an eyewitness to the shooting as he was heid to be by 
the district judge. In an annotation in Ruling Case Law, vol. 5, Permanent Supple- 
ment, p. 3788, par. 441, we find that: “The provisions as to proof by an cye-witness 
does not require that the witness must have seen the actual discharge of the fire- 
arm. It comprehends the presence of the witness at or near the scene, and_his 
direct observation of such facts and circumstances connected with the immediate 
transaction, as of themselves, and without any aid from the presumption or inter- 
ence arising from love of life or the instincts of self-preservation, indicate that 
the killing was accidental.” 

The following is given as an illustration from one of the decisions cited: “It 
has been held that the wife of one killed by the accidental discharge of a gun 
lying on the shelf of a garage in which he is at work is an eyewitness of the 
accident where he left the house attired for work on his car to go to the garage 
and returned within three or four minutes seeking help and stating that he had 
been hurt.” 


‘As another example we might refer to the Massachusetts case of Lewis v. 
Brotherhood Accident Co., 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 714, 
where it was held that the facts and circumstances of a drowning accident are 
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sufficiently established by eyewitnesses within the meaning of an accident insurance 
policy limiting the amount of recovery in case they are not so established, where 
witnesses testify to having seen deceased in a canoe, within three or four minutes 
of the accident, and to having seen the overturned canoe and evidence of its 
having recently capsized, within a few minutes after it, although they did not see 
the craft overturn. 

We believe that the interpretation as given above is a fair and reasonable one, 
and certainly if the testimony as appears from the facts reported in the two illus- 
trations given was held sufficient to constitute the witness an eyewitness as com- 
ing within the requirements of the provisions of the policy, certainly the witness 
3reaux in this case can be similarly regarded. He was immediately at the scene of 
the accident at the very moment that it happened. He had been talking to the 
deceased and had seen him handling and cleaning the rifle just at the time. He 
turned around to attend to some of his duties and heard the discharge of the 
rifle. He then turned around again and saw the deceased lying on the floor, about 
ten feet from him, shot in the temple with a .22 caliber ball. The facts and cir- 
cumstances are much stronger than they appear to have been in the cases referred 
to, and under the construction of the term as laid down we are fully justified ir 
holding this witness as an eyewitness within the contemplation and meaning of the 
provision of the policy. 

The judgment appealed from correctly allowed the double indemnity a3 
claimed. 

Judgment affirmed. 


McBRIDE vy. ACME INDUSTRIAL LIFE INS. SOC. No. 14607. 
Court of Appeal of Louisiana. Orleans. Oct. 16, 1933. 
Rehearing Denied Oct. 30, 1933. 
150 Southern Reporter 110. 
1. INSURANCE. 

Statutes relating to life, health, and accident insurance held applicable t 
industrial life insurance companies, though not eo nomine referring to such com- 
panies (Act No. 52 of 1906, as amended by Act No. 227 of 1916; Act No. 05 
of 1906, § 7; Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. 

Evidence of statements relating to applicant’s health made in application for 
industrial life policy was inadmissible, where insured was not examined by 
physician prior to issuance of policy and application was not annexed thereto 
(Act No. 52 of 1906, as amended by Act No. 227 of 1916; Act No. 65 of 1906; 
§ 7; Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. §§ 389[9], 665[2].) 

\ppeal from First City Court of Orleans, Section C; Wm. V. Seeber, Judge. 

Suit by Elizabeth McBride against the Acme Industrial Life Insurance 
Society. From a judgment for plaintiff, defendant appeals. 

\tiirmed. 

Charles J. Rivet; of New Orleans, for appellant. 

Herman L. Midlo, of New Orleans, for appellee. 

Hicctns, Judge. 


_ This is a suit by a beneficiary to recover the sum of $35, the face value 
ot an industrial life insurance policy. The defense is that at the time the 
deceased made application for the policy he warranted that he was in good 
health, whereas after the issuance of the policy it developed that he was suffering 
trom cancer of the stomach from which he died, and that the policy contained 
a provision that no benefits would be due from death resulting directly or 
indirectly from diseases contracted before the delivery of the policy. : 

There was judgment in favor of the plaintiff as prayed for, and defendant 
has appealed. 

Che case was referred to the court en banc, upon request of the attorney for 
both parties because, counsel for defendant contends, that there was a conflict 
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between the decisions of this court with reference to the application of Act Ne. 
52 of 1906 as amended by Act No. 227 of 1916, and Act No. 97 of 1908 to 
industrial life insurance companies. 

The case was tried on the following statement of facts: 

“The policy sued on was issued by the defendant to George McBride on 
September 19, 1932. 

“The total premiums paid on the policy amounted to $2.10 which paid it up 
to November Ist, 1932. 

“George McBride was admitted to the Charity Hospital on November 3rd, 
1932, and discharged November 9, 1932. His complaint was diagnosed as cancer 
of the stomach. 

“George McBride was re-admitted to the Charity Hospital on November 11, 
1932; he was operated on November 18, 1932, and died at 12:45 a. m. November 
19, 1932, of carcinoma of stomach. 

“It is admitted that Dr. Faris testified that the cancer of which George 
McBride died was of more than three months duration. 

“It is admitted that George McBride may not have known that he had a 
cancer. 

“It is admitted that George McBride was not examined by a physician on 
behalf of the defendant prior to the issuance of the policy. 

“It is admitted that no copy of the application signed by George McBride 
was attached to the policy. 

“The foregoing is subject to legal objections as to admissibility, and the 
right is reserved to object to the admissibility of the hospital record and of the 
application signed by George McBride.” 

[1, 2] Counsel for plaintiff, in accordance with his reservation, objected to the 
introduction of any evidence tending to show that deceased made a statement that 
he was in good health, first, because the application is not annexed to the policy, 
and, second, because the insured was not examined by a physician prior to the 
issuance of the policy, relying on the provisions of Act No. 52 of 1906, as 
amended by Act No. 227 of 1916 and Act No. 97 of 1908. 

Counsel for defendant counters by saying that under the provisions of 
section 7 of Act No. 65 of 1906 no law thereafter passed by the Legislaturc 
should be held to apply to industrial life insurance companies unless expressly 
referred to, and as the Legislature in enacting Act No. 52 of 1906 as amended 
by Act No. 227 of 1916 and Act No. 97 of 1908, did not eo nomine refer to 
Industrial Life Insurance Companies, they have no application. He attacks the 
soundness of our conclusions in the case of Jackson v. Unity Industrial Liie Ins. 
Co. (La. App.) 142 So. 207, and Jones y. International Order of Knights, etc. 
(La. App.) 148 So. 73, holding to the contrary and relies upon the case of Mull 
v. Sovereign Camp, W. O. W., 2 La. App. 401. 

While this argument is interesting and not lacking in persuasion, we believe 
it sufficient to say that the Supreme Court and the Courts of Appeal of this 
state have in a great many cases applied the acts in question to suits on Indus- 
trial Life Insurance policies, and in the two cases under attack we gave a full 
and complete explanation of the law with reference to the subject. We, there- 
fore, adhere to our original views. Whitmeyer v. Liberty Industrial Life Ins. 
Co., Inc., 166 La. 328, 117 So. 268: Eddins v. National Life & Accident Ins. Co., 
173 La. 644, 138 So. 430: Evans v. Orleans Industrial Life Ins. Co., 19 La. App. 
408, 140 So. 507; Williams v. Unity Industrial Life Ins. Co. 14 La. App. 680, 
130 So. 561: McConathy v. North American Accident Ins. Co., 14 La. App. 24, 
129 So. 238: and Oglesby vy. Life Ins. Co. of Va. 12 La. App. 311, 124 So 551. 

For the reasons assigned the judgment appealed from is affirmed. 

\ ffirmed. 


WILEY v. WESTERN & SOUTHERN LIFE INS. CO. No. #0 
Supreme Court of Michigan. Oct. 2, 1933. 
250 Northwestern Reporter 313. 
2. INSURANCE. 


Whether insured, disappearing from home and unheard of for seven years 





Life] Wiley v. Western & Southern Life Ins. Co. 293 


despite diligent search by beneficiary of life policy, was dead, eld for jury (Comp. 
Laws 1929, § 13467). 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

Appeal from Circuit Court, Jackson County; John Simpson, Judge. 

Action by Lulu Wiley against Western & Southern Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Bisbee, McKone, Wilson & King, of Jackson, 

Phillip C. Kelley, of Jackson, for appellee. 

McDonatp, Chief Justice. 

This suit was brought by the plaintiff as beneficiary in an insurance policy 
issued July 29, 1918, by the defendant on the life of her son, William Wiley. On _ 
September 20, 1924, the insured disappeared from his mother’s home in the city 
of Jackson, Mich., and has not since been seen or heard from. The theory of 
the suit is that he is presumed to be dead by reason of his unexplained absence 
for a period of seven years. On the trial at the close of the proof, the defendant 
moved for a directed verdict on the ground that, as a matter of law, its proofs 
overcame the presumption of death. The court reserved decision and later denied 
a motion to enter judgment in favor of the defendant notwithstanding the verdict. 


Judgment for the plaintiff was entered in the sum of $525. The defendant has 
appealed. 


for appellant. 


{1, 2] 1. The first ground urged for reversal is that the court erred in refus- 
ing defendant's motion to direct a verdict or to enter a judgment notwithstanding 
the verdict. 

Our statute providing that a presumption of death shall arise after seven 
years’ absence reads: “If any person shall disappear and his whereabouts remain 
unknown for the space of seven (7) years, and no knowledge of such person can 
be procured for such space of seven (7) years, he shall be presumed to be dead.” 
Section 13467, Comp. Laws 1929. 

To make a case under this statute, the plaintiff must show that the insured 
dsappeared from his residence, that his whereabouts remained unknown for the 
statutory period, and, notwithstanding diligent search during that time, no 
knowledge of him has been procured. In this case the plaintiff made such a 
showing, and the defendant then went forward with its proofs in rebuttal of the 
presumption. It was shown that the insured was a resident of Jackson and was 
employed at the state police post in that city; that at the time of his disappear- 
ence he was on probation from the municipal court of Kalamazoo following con- 
viction for failure to support his wife; that a condition of the probation required 
lim to pay her $10 a week; that he defaulted on his payments, was arrested, but 
released on promise to comply with the conditions of the probation; that he 
again defaulted; that a warrant was issued for his arrest; that he heard about it 
and immediately disappeared. It is the contention of the defendant that these 
acts, which are undisputed, negative the presumption of death, and that the 
court should have so held as a matter of law. It is true that they furnish a motive 
ior the disappearance of the insured. They establish beyond question that he 
eft his employment and his home and concealed his whereabouts in order to 
avoid arrest and possible punishment for violating the conditions of his probation. 
but as a reason for rem: ining away in conceaiment for seven years, such proofs 
© not conclusive. They did not furnish the only evidence which the court and 
jury had a right to consider in determining whether the insured was dead or 
alive. The plaintiff introduced evidence tending to show that, if the insured were 
he probably would not have concealed his whereabouts from her for so 
long a period. She showed that he was married in 1920 and lived with his wife 
only three months; that following their separation he returned to his mother’s 
home where he was living happily with her and his sister at the,time he disap- 
peared; that the severest penalty that could be imposed on him for violating 
the conditions of his probation was confinement in the county jail for three 
months; that she and her family made diligent search for him, broadcasted, adver- 
tsed in the new spapers, visited morgues, solicited the aid of federal and state 
aw enforcement agencies as well as the defendant insurance company, but could 


r 


alive, 
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tnd no trace of him. The facts shown by the plaintiff indicate that a normal 
nian, such as the insured, would be unlikely to remain away for so long a period 
without communicating with his mother or sisters. 

The defendant says that there must be some point where the undisputed 
facts in rebuttal negative the presumption of death as a matter of law. We can 
conceive of such a situation, but we know of no case where’ the courts have 
decided the question as a matter of law. Probably the reason is that these cases 
are necessarily decided by logical inference from human experiences and _ the 
jury can do that as well as the judge. In view of all the facts and circumstances 
shown in the present case, we think that the trial court did not err in refusing 
to hold as a matter of law that defendant's evidence overcame the presumption 
of death. 

[3] 2. It was in evidence that within two months after the insured disappeared 
the authorities at Kalamazoo withdrew the warrant and dropped the proceedings 
against him. The defendant submitted a request to charge in substance that, 
as the insured had no knowledge of his discharge, it would not affect his belief 
that he was a fugitive from justice. The failure of the court to give this request 
is assigned as error. The court might properly have given it, but we cannot see 
how his failure to do so influenced the verdict. It must have been self-evident to 
the jury that the insured would not be relieved of his fear of arrest by facts of 
which he had no knowledge. Error in refusal to submit the request was not 
prejudical. 

3. Complaint is made of error in admission of evidence. We find none that 
merits discussion 

The judgment is affirmed, with’ costs to the plaintiff. 

Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur. 

Clark, J., took no part in this decision, 

JOYCE v. NEW YORK LIFE INS CO. No. 29597. 
Supreme Court of Minnesota. Nov. 3, 1933. 
250 Northwestern Reporter 674. 
1, INSURANCE. 

Health and accident insurance code applies to disability provisions of life 
policy, and such provisions must be construed as if statutory clauses, omitted from 
disability provisions, were part thereof (Minn. St. 1927, §§ 3415, 3427). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Evidence that insured became insane in September, 1926, but beneficiary did 
not discover existence of life policy containing disability clause until April 15, 1932, 
justified finding that notice of insured’s disability given to insurer on April 20, 
1932, was given as soon as reasonably possible (Minn. St. 1927, § 3417, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 

1. Sections 3415-3427, Minn. St. 1927, apply to a life insurance contract which 
also contains a contract for disability insurance, and such policy should be con- 
strued in regard to disability insurance as if the clauses required by those sections 
were a part of the policy. : 

2. The jury were justified in finding that plaintiff notified defendant of the 
insured’s disability as soon as was reasonably possible. 

Stone, J., dissenting in part. 

Appeal from District Court, Ramsey County; Richard A. Walsh, Judge. 

Action by Rose M. Joyce against the New York Life Insurance Company 
From an order denying its motion for judgment notwithstanding the verdict or 2 
new trial, defendant appeals. 

Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

William W. Fink, of St. Paul, for respondant. 

Lorinc, Justice. bo 

This is a suit brought under the disability clauses contained in a life insurance 
contract. Plaintiff had a verdict, and defendant appeals from an order denying 
its motion for judgment notwithstanding the verdict or a new trial. 
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un 


March 27, 1922, the New York Life Insurance Company issued to Thomas 


Hugh Joyce, for the benefit of Rose M. Joyce, his wife, the respondent herein, a 
$3,000 policy of life insurance. Later by mutual consent the policy was reduced 
to $1,000. The policy contained a provision that disability benefits would be paid 
upon receipt at the company’s home office, before default in the payment of 
premiums, of due proof of disability. It was further provided that the first 
income payment should become due on the first day of the calendar month follow- 
ing receipt of proof of disability, and that the company would waive payment of 
any premium falling due after approval of such proof of disability. Premiums 
were paid promptly by the insured from the inception of the contract up to and 
including March 20, 1926. The payment made on that date continued the policy 
in effect until March 20, 1927. September 10, 1926, the insured became insane and 
was confined to a sanitarium and has remained insane ever since. Prior to the 
insanity of the insured a divorce had been granted the plaintiff and she was living 
apart from him. She claims that she was unaware of the existence of the policy 
until April 15, 1932, when the insured’s mother discovered it and turned it over to’ 
her. April 20, 1932, the insurance company was notified of the insured’s insanity 
by respondent and May 7, 1932, informed her that it denied liability. 

Defendant bases its defense upon three grounds: (1) That the policy lapsed 
for failure to give notice of disability; (2) that plaintiff's delay was unreasonable; 
and (3) that the provisions of section 3417, subd. 5, Mason’s Minn. St. 1927, pro- 
viding for notice under health and accident policies, are not applicable. 

{1] 1. We shall first consider the application of the provisions of section 3417, 
subd. 5, Mason’s Minn. St. 1927. If its provisions apply to this policy, the other 
questions raised are materially affected. The provisions in the policy relating 
to disability benefits require the company to pay to the insured one per cent. of 
the face of his policy each month during the lifetime of the insured and to waive 
the payment of premiums, if he becomes wholly and permanently disabled before 
the age of sixty. By the terms of the policy, the disability benefits were to become 
effective upon receipt at the company’s home office, before default in the payment 
of any premium, of proof that the insured hecame totally and permanently disabled 
after he received the policy and prior to the policy’s anniversary on which the 
insured’s age at his nearest birthday would be sixty years. It also provided that 
the company should pay the income to the beneficiary instead of to the insured in 
the case disability resulted from insanity. The income payments and discontinu- 
ance of premiums upon the policy were to commence on the first day of the calen- 
der month following receipt of the proof of total permanent disability. 

Sections 3415-3427, Mason’s Minn. St. 1927, comprise what is commonly 
referred to as the “health and accident insurance code.” Section 3415 provides 
that after the Ist day of January, 1914, no policy of insurance against loss or 
damage from sickness, or the bodily injury or death of the insured by accident, 
shall be issued or delivered to any person in this state until there has been a com- 
pliance with the terms of the act which was chapter 156, Laws 1913. Section 
3417 provides that every such policy so issued shall contain certain standard pro- 
visions. One of these standard provisions relates to the notice of sickness and 
provides that such notice must be given within ten days after the commencement 
of the disability. Subdivision 5 of section 3417 provides, in part: “Failure to give 
notice within the time provided in this policy shall not invalidate any claim if it 
shall be shown not to have been reasonably possible to give such notice and that 
notice was given as soon as was reasonably possible.” The defendant’s policy 
here under consideration does not contain this provision. Section 3423 provides 
that a policy issued in violation of the act shall, notwithstanding that fact, be held 
valid but shall be construed as provided in the act, and that when any provision 
of the policy is in conflict with any provision of the act the rights, duties, and obli- 
gations of the insurer, the policyholder and the beneficiary shall be governed by 
the provisions of the act. If, then, the provisions of the sections referred to 
apply to the policy here sued upon, it is to be construed as if it contained the quoted 
Provisions of subdivision 5, § 3417. 

_It is the contention of the defendant that none of the provisions of the so-called 
accident and health insurance code apply to accident or disability insurance when 
that form of insurance is contained in a policy which also carries life insurance. 
With that view we are not in accord. To our minds it would he just as reasonable 
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to contend that when a policy of accident or disability insurance also carries life 
insurance provisions that the standard requirements in regard to life insurance 
should not apply. It is true that by the terms of this policy the premiums on the 
life insurance contract were to be waived or discontinued after the occurrence of the 
disability and during its existence, but doubtless the hazard of carrying these pre- 
miums was figured into the premium for the disability insurance and in effect the 
waiver thereof is a part of the benefits of the disability insurance paid for 
by the increased premium charged therefor whether or not the discontinuance 
of the premiums was so figured, the benefits so contracted for were a part of the 
disability protection of the contract. In effect the insured had two policies of 
insurance incorporated in one instrument. One was a life insurance contract and 
the other was a disability contract. The life insurance contract was subject to the 
provisions of the law in regard to the standard policy required when issued for 
that purpose. The disability contract was one which should have conformed to 
the provisions of the law regarding policies issued against loss or damage from 
sickness or disability. Each part of this contract should have contained the 
standard provisions required by law for its respective purpose. 

We have carefully examined the decisions cited by the defendant which it con- 
tends support the theory that the accident and health insurance code does not 
apply when insurance of that kind is incorporated in an instrument which also 
contains a life insurance contract. We find nothing in those decisions contrary 
to the view above expressed, nor do we regard the long-standing executive con- 
struction placed upon the law by the insurance department as controlling upon us. 
In case of ambiguity it was an element to be considered, but we find no ambiguity. 

As we view the intent of the Legislature, it was its purpose to require all 
contracts of the character described in section 3415 to contain the standard pro- 
visions required by section 3417 and that if the contract did not contain those pro- 
visions it was to be construed as if did contain them. These provisions are just 
as necessary for the protection of the policyholder when the health and accident 
contract is made with a life insurance contract as when it is made independently. 
To construe the intent otherwise would lead to an absurdity and would open the 
door to the very abuses which the Legislature sought to prevent. If there is 
reason to require such standard provisions in contracts of accident and health 
insurance when made separately from life insurance, there is equal reason for the 
provision when the contract is made along with a contract of life insurance. We 
hold that sections 3415-3427, Mason’s Minn. St. 1927, apply to policies which con- 
tain insurance of the character described in section 3415 whether made in conjunc- 
tion with a contract of life insurance or not. 

[2] 2. We then proceed to determine whether the jury might find that notice 
of disability was given as soon as was reasonably possible. The defendant contends 
that the delay of approximately five years was so unreasonable as to avoid all 
liability on the part of the company and claims that mere ignorance on the part of 
the beneficiary of the existence of the policy does not excuse her, citing Schanzen- 
back v. American Life Ins. Co. (S. D.) 237 N. W. 737, 75 A. L. R. 1501. But in 
that case the beneficiary had possession of the policy for more than six years after 
the death of the insured; whereas in the case at bar the mother of the insured 
who was not the beneficiary had possession of the policy, although she was not 
aware of it, and it was not turned over to the beneficiary, the plaintiff here, until 
just before she served the notice. She and her husband had been divorced and 
were living apart at the time he became insane. She acted promptly as soon as she 
knew of the existence of the policy, and if the policy had contained the pro- 
vision required by subdivision 5, § 3417, we think that it was properly a question for 
the jury whether she had acted as soon as was reasonably possible for her to act. 
We have held that this provision should have been in the policy and that the 
rights of the parties are governed thereby. Consequently a different question is 
presented from that contained in the cases cited by the defendant where, as it 
says, it is a question of writing into the policy in favor of the beneficiary an 
exception that it does not contain. 

The order appealed from is affirmed. 

Devaney, C. J., took no part. 

Stone, J., dissented. 
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GERARD vy. METROPOLITAN LIFE INS. CO. No. 30702. 
Supreme Court of Mississippi, Division B. Oct. 2, 1933. 
149 Southern Reporter 793. 
Syllabus by the Court. 
2. INSURANCE. 

“Insurable interest” in life of another means reasonable ground based on 
relation of parties to each other, to expect some advantage from continuance of 
insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

Where beneficiary under life insurance policy has no insurable interest in 
insured’s life, policy is void as being against public policy. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


4, INSURANCE. 

Mere personal interest of beneficiary under life insurance policy in insurance 
is not “insurable interest.” 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

5. INSURANCE. 

Woman who employed ignorant negro servant and looked after and handled 
her business held not to have “insurable interest” in life of negro servant, and 
therefore policy was void as being against public policy. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from Chancery Court, Grenada County; N. R. Sledge, Chancellor. 

Suit by Mrs. Elizabeth M. Gerard against the Metropolitan Life Insurance 
Company. From a decree dismissing the bill, the complainant appeals. 

Affirmed. 

W. M. Mitchell, of Grenada, for appellant. 

Wells, Wells & Lipscomb, of Jackson, for appellee. 

ANDERSON, Justice. 

Appellant filed her bill against appellee in the chancery court of Grenada 
county on a life insurance policy issued by appellee in favor of appellant on 
the life of one Fannie Jones, deceased, to recover $400, the face value of the 
policy. Appellee demurred to the bill on the ground that it stated no cause of 
action, giving several reasons therefor, one of which was a want of insurable 
interest. The demurrer was sustained, and the bill dismissed. From the decree 
of dismissal, appeallant prosecutes this appeal. 

Appellant’s bill alleged that appellant is a white woman, while Fannie Jones, 
the insured, was a negro woman and the servant of appellant; that appellee’s 
agent in Grenada county represented to appellant and to Fannie Jones that 
appellee would issue a policy of insurance on the life of the latter in the sum of 
$400 without medical examination, payable to appellant; that thereupon appellee’s 
agent filled out an application for such a policy, which was signed by Fannie 
Jones and sent in by the agent to appellee, and along with it the first monthly 
premium of $3.40; that Fannie Jones paid another premium, and then died: that 
appellee, at the time of her death, had never issued and delivered’ the policy of 
insurance, and refused to issue it thereafter; that, when appellee heard of the 
death of Fannie Jones, it tendered back the two premiums that had been paid, 
and denied liability on the policy. 

There was no relation of either affinity or consanguinity between appellant and 
Fannie Jones. Touching appellant’s insurable interest in the life of Fannie 
Jones, the bill used this language: “And that on said day said agent represented 
to your’ complainant that he would take an application for insurance in said 
company on the life of one Fannie Jones, who was then living in said Grenada 
County, Mississippi, and who had theretofore for a long time been and was then 
a servant of said complainant, and who was an ignorant negro and who was 
being looked after and her business being handled by complainant, payable to 
your complainant as beneficiary therein; * * * and that your complainant had 
an insurable interest in said Fannie Jones, * * * that she had long been personally 
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and pecuniarily interested in the said Fannie Jones, and had given a considerable 
amount of her time and attention to her, looking after her welfare and attending 
to all of her business affairs.” 

We will consider only one question in the case—whether appellant had an 
insurable interest in Fannie Jones’ life. The conclusion we have reached on that 
question renders it unnecessary for us to decide any other. 

[1-5] The allegations of appellant’s bill must be taken most strongly against 
her. There was no relation, as stated, of consanguinity or affinity existing 
between appellant and the insured. The bill alleged that Fannie Jones was 
appellant’s negro servant and had been for a long time; that she was an ignorant 
negro, and appellant had looked after and handled her business, giving a consider- 
able amount of her time and attention to her. An insurable interest in the life 
of another means that there must be a reasonable ground based on the relation 
of the parties to each other, either pecuniary, blood, or affinity, to expect some 
advantage from the continuance of the life of the insured, otherwise the contract 
is a mere wager; the beneficiary in such a contract has more reason to desire 
the death of the insured than the continuance of life. “Such policies have a 
tendency to create a desire for the event. They are, therefore, independently of 
any statute on the subject, condemned, as being against public policy.” National 
Life & Accident Ins. Co. vy. Ball, 157 Miss. 163, 127 So. 268. In that case a 
policy was taken out and the premiums paid by the son-in-law of the insured, 
who showed no reasonable expectation of any such benefit in the continuance 
of the life of the insured as the law regards as an insurable interest. The 
insured was without substantial property; to a large extent she was dependent 
upon others and was not a member of the household of her son-in-law. The 
court held that the latter had no insurable interest in the life of the mother-in- 
law, and that therefore the policy was void. 

The allegation of appellant’s bill touching insurable interest, fairly inter- 
preted, means that the insured, Fannie Jones, had more interest in the continuance 
of appellant’s life than appellant had in the continuance of her life. It is true 
that the bill states that Fannie Jones was appellant’s servant and that appellant 
had a personal and a pecuniary interest in her, but there is an entire lack of any 
substantial allegation as to what constituted the pecuniary interest. Of course, 
merely personal interest is not an insurable one. As we view it, the Ball Case 
is decisive of the question involved against appellant, and First Columbus 
National Bank y. D. S. Pate Lumber Co., 163 Miss. 691, 141 So. 767, and 
Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 145 So. 887, cited by 
appellant, which are not at all in conflict with the Ball Case, do not sustain her 
contention. 

Affirmed. 


MURPHREE v. NATIONAL LIFE & ACCIDENT INS. CO. No. 30706 
Supreme Court of Mississippi, Division B. Oct. 30, 1933. 
150 Southern Reporter 534. 
Syllabus by the Court. 

1. INSURANCE 

Insurance policy may be legally surrendered and canceled under terms 
written in policy itself, or under terms of subsequent oral or written agreement 

(For other cases, see Insurance, Dec. Dig. § 238]1], 246.) 
2 INSURANCE 

Cancellation of life poiicy did not result where insurer's acceptance of oral 
agreement for surrender was not communicated to insured before death 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal from Circuit Court. Bolivar County; Wm. A. Alcorn, Judge 

Action by A. D. Murphree, administrator, against the National Life & Acc!- 
dent Insurance Company. Judgment for defendant, and plaintiff appeals 

Reversed and remanded, with directions. 

Shands, Elmore & Causey, of Cleveland, for appellant. 

Maynard, FitzGerald & Venable, of Clarksdale, for appellee. 

GriFFiITH, Justice. 
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On September 28, 1926, appellee company issued a policy of life insurance to 
S. R. Murphree, appellant's intestate, in the principal sum of $5,000, premiums 
payable annually. The premiums were all duly paid up to September 28, 1931. 
Prior to the date last mentioned the insured had procured a loan on the policy 
in the sum of $309.52, the interest on which had been paid up to_the premium 
due date of the policy, September 28, 1931. 

During the early part of September, 1931, the insured informed the field 
agent of the company that he desired to surrender the policy and to obtain at 
once the cash which would at that time be due him for the surrender and can- 
cellation thereof. The field agent forwarded the policy to the home office of 
the company, and the company at once upon its receipt, and on September 14, 
1931, entered the policy as canceled on its books and forwarded to its agent a 
check for $30.48, the check to be delivered to the insured when he signed a 
formal receipt therefor, which receipt was sent along with the check to the 
agent of the company. 

The insured was seriously injured in an automobile accident on the evening 
of September 16, 1931, and was taken to a hospital, where he lingered and died 
on September 22, 1931. On the morning of September 17, 1931, the agent of the 
company, having received the check aforesaid, made a reasonable effort to deliver 
the same to the insured and to procure the signature of the insured to the 
receipt, without which the agent was not authorized to deliver the check; but, 
when the agent arrived at the hospital, the condition of the insured was such 
that the agent was not permitted to see him, and the check and unsigned receipt 
were returned to the company. The fact that the company had endeavored to 
accept the policy for surrender and cancellation and had issued its check therefor 
was never communicated to the insured. 

The policy contained the following provision on the subject of surrender: 
“Upon legal surrender of this policy to the Company at its Home Office within 
ihe grace period, the Company will pay in cash, not later than sixty days there- 
aiter, as its surrender value, the full reserve on this policy computed on the 
date of default upon the American Experience Table of Mortality with interest 
at the rate of three and one-half per cent, per annum, less a maximum amount 
at the end of the third policy year not exceeding two and one-half per cent. of 
‘he amount insured and thereafter decreasing, and less any indebtedness hereon 
or secured hereby.” 

Next after the foregoing stipulations there is a table of values, which’ shows 
a cash value after the policy has been in Jorce five years of $68 per thousand or 
on a $5,000 policy of $340. At the head of this table there is the following: “The 
values in the following table are for full paid policy years, subject to any in- 
debtedness and will be adjusted proportionately for additional installments of 
premiums beyond the full paid policy years.” This latter provision apparently 
has reference to policies on which the premium is paid semiannually or quarter- 
ly or in some periodical installment plan, other than the annual premium plan. 


It will be noted that the cash surrender value as of date September 28, 1931 
up to which date the premium had been fully paid, was $340. i 1 ' 
the interest had been paid up to September 28, 1931, was $309.52, 
pany drew its check and marked the policy canceled on September 14, 1931. it 
deducted the principal of the loan from the $340, making the check for the balance 
of $30.48, thereby rebating nothing of the paid premium from that date io 
September 28, 1931, and nothing on account of the interest on the loan, which 


The loan on which 
When the com- 


interest had already been paid by the insured up to September 28, 1931. If this 
method of computation was correct on September 14th, then the same method 
would have been correct also had the surrender been six, eight, or ten months 
previous thereto—the insured would have received no more than the $30.48, the 
amount payable on, and within the grace period after, September 28th, which 
does not seem at all reasonable. There is no certain method of computation, if 
any at all, furnished in the policy by which to compute a surrender value previous 
to the due date of the premium; and, when we consider that it is the business of 
life insurance to keep policies alive, and that in other than the exceptional case 
it is to the interest of both the company and of the insured to preserve the 
policies and not to cancel them, we are strongly induced towards the conclusion 
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that the only provision in this policy allowing surrender is that the surrendes 
must be “within the grace period” after default in the premium, so that the later 
words in the stipulation in respect to the computation of the cash surrender value 
—“computed on the date of default”—may have a meaning which would belong 
to a natural and proper sequence. 

Because of the obscurity produced by the language of the policy in regard to 
the permissible time of surrender and the method of computation if the surrende; 
be before the premium date, we have concluded not to attempt to decide the 
question as to what exactly the said stipulations mean in that particular regard; 
but for the purposes of this case will assume that the stipulations do provide 
for a surrender before the due date of the premium, and we will proceed with 
a further consideration of the case on that assumption. 

The facts which transpired at the time of the delivery of the policy to the 
field agent of the company by him to be forwarded to the home office for 
surrender and cancellation, and the terms of the agreement or understanding 
on the part of the insured at the time of that delivery, are disclosed in the 
testimony of the field agent, whose testimony has all the appearance of a sincere 
effort on his part to speak the truth. There is no other reasonable conclusion 
to be drawn from those facts except that, when the delivery was made of the 
policy for cancellation, the proposal and offered agreement by the insured in so 
doing were that the company would immediately accept the policy for surrender, 
and would immediately thereupon pay the proper cash surrender value therefor— 
not that the company within sixty days should make the payment, or would 
promise to make the payment at some future time, but would actually make 
payment into the hands of the insured at once and without delay. The court 
and the jury could arrive at no other reasonable conclusion from all the evidence 
other than that just stated, and that the company so understood it is evidenced 
by the facts that the policy was promptly forwarded, was promptly acted upon 
by the issuance of the check which was promptly attempted to be delivered by 


the company’s field agent upon its receipt by him. We must therefore determine 
the case upon the facts as thus established. 


[1] There are two ways and two only in which a policy of insurance in full 
and unimpaired force may be legally surrendered and canceled: First, under 
the terms written in the policy itself; and, second, under the terms of a subse- 
quent oral or written agreement. If under the terms of the policy, then those 
terms must be adhered to as written in every material particular, and shall not be 
changed by either party in any obligatory way in the surrender or cancellation— 
this for the obvious reason that if the obligatory features of those terms be 
abridged or enlarged or changed in any material way, then the surrender is 
not under ‘those terms, but under something subsequent to and different from them 
If’ by a subsequent oral or written agreement, then every part of the said subse- 
quent agreement shall have operation as to every material feature that it covers 
or includes, and, if the agreement is brought about by means of a proposal on 
one side and acceptance on the other, the acceptance must be in the exact, or 


substantially exact, terms of the proposal, and the acceptance must be com- 
municated to the proposing party. 


Let us first examine whether the surrender was made in accordance with the 
express terms contained in the policy. The express terms of the policy were 
that upon legal surrender the company will pay in cash not later than sixty days 
thereafter. If the surrender were under the terms of the policy, then nothing 
of an obligatory nature could be added to or taken from those terms, which 
were that the company would have the option and privilege to pay at any time 
within sixty days, and without any obligation to pay at once. But we have 
already shown in the statement of facts that the agreement or propnsal which the 
insured offered, and solely under which he tendered the policy for cancellation, 
was that the payment should actually be made to him at once, not that there 
should be any privilege or option on the part of the company to pay at any 
time within sixty days. The company so understood and attempted to avail ot 
that understanding, and in so doing it undertook to accept the surrender, not 
upon the obligation of the terms of the policy as written, but according to the 
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subsequent terms tendered or offered by the insured. The fact that the company 
had the privilege or option to pay at any time within sixty days, and that the 
time that it did attempt to pay was a day and date within the sixty-day period, 
does not in legal effect alter the case, for, as we have already said, the terms, 
and the only terms, upon which the insurer proposed the surrender was that’ 
the acceptance should impose upon the company the obligation to pay at once. 
The obligation to pay at once was not in the terms of the policy as written, 
from which it follows that the tender or proposal of the insured was of some- 
thing subsequent to, and different in obligatory terms from, those contained in 
the policy, and, being different, was not under or in accordance with the terms 
of the policy as expressly therein written, and, since an acceptance must be in 
the terms of the offer, the attempted acceptance by the company was not of 
something under the terms of the policy, but outside thereof and different 
therefrom. 

[2] Having determined that the attempted surrender was not made under 
the terms of the policy, but under a subsequent modified agreement and 
understanding that the surrender should be upon the obligation and condition of 
immediate payment, then it follows upon familiar principles of law, and as 
already stated, that the acceptance of the proposal by the insured so to surrender 
must be made in the exact, or substantially exact, terms of the offer, and that 
the fact of such acceptance must be communicated to the offerer without which 
the acceptance remains inoperative and incomplete. It is undisputed that the 
acceptance in this case was never communicated to the insured, wherefore there 
was no completed cancellation of the policy, and it was still in force at the date 
of the death of the insured. 

The judgment will be reversed and the cause remanded, with directions that 
the proper interest calculations be made and a judgment entered for appellant, 
the plaintiff, for the amount due on the face of the policy, less the loan after 
the interest calculations are applied. 

Reversed and remanded, with directions. 


GOOCH v METROPOLITAN LIFE INS. CO. No. 32411. 
Supreme Court of Missouri, Division No. 1. April 20, 1933. 
Rehearing Overruled June 27, 1933. 

61 Southwestern Reporter (2d) 704. 


1. INSURANCE. 

Beneficiary held not compelled to elect as between statute and policy provision 
for computing extended life insurance after default in payment of premiums, but 
statute and policy together made up contract of insurance (Rev. St. 1929, § 5741). 

Provision of Rev. St. 1929, § 5741, that “the amount of such temporary 

(extended) insurance shall be such as is specified in the policy, but never 

less than the face amount insured by the policy reduced by the unpaid 

portion of the notes and indebtedness,” is the minimum value permitted, 

but insurance company in its policy may provide rule for computing values 

more favorable to insured, and where policy did so, rule prescribed therein 

was required to be substituted for rule provided in statute. _ 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE. 

Life policy provision that any indebtedness of insured to insurer should 
reduce amount continued as extended term insurance in such proportion 
indebtedness bears to cash value held invalid (Rev. St. 1929, § 5741). 

Such policy provision was in conflict with Rev. St. 1929, § 5741, pro- 
viding that such extended term insurance shall never be less than face 
value of policy reduced by indebtedness. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 


Action by Estelle Gooch against the Metropolitan Life Insurance Company. 
Judgment for plaintiff in the circuit court was reversed and remanded, with 
directions, by the Court of Appeals [49 S.W.(2d) 679], and the Court of 


as 
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Appeals, deeming its decision in conflict with the decision of another Court of 
Appeals, transferred the cause to the Supreme Court. 

Judgment of the circuit court affirmed, and that of the Court of Appeals 
reversed. 

Landis & Landis, of St. Joseph, for appellant. 

Alva F. Lindsay, of St. Joseph, for respondent. 

Gantt, Judge. 

Action on a policy of life insurance for $1,000. Judgment for plaintiff for 
the difference between said sum and the amount of a loan on the policy, which 
difference, with interest, amounted to $876.43. The Kansas City Court of Appeals 
reversed the judgment and remanded the cause, with directions to enter judgment 
for plaintiff for $118.26. It deemed its decision in conflict with the decision of 
the St. Louis Court of Appeals in Knapp v. Life Ins. Co., 214 Mo. App. 15], 
259 S. W. 862, and for that reason transferred the case to this court. Gooch 
v. Metropolitan Life Ins. Co., 49 S. W.(2d) 679. 

The facts are not in dispute. On September 13, 1917, defendant issued a 
“Twenty Year Payment” policy of insurance on the life of Eugene Gooch for 
$1,000, payable to his wife, the plaintiff. It provided for the payment oi $1,000, 
less any indebtedness due defendant on the policy, and less any unpaid portion 
of a premium for the current policy year. The premium of $15.96 was paid 
semi-annually on March 13th and September 13th for twelve years. It was 
not paid on September 13, 1929, and the policy lapsed. The insured died 
December 8, 1929. 

It is admitted that plaintiff is entitled to recover under the provision for 
extended or term insurance. At the time of default in the payment of the 
premium, the reserve value of the policy was $248, and a dividend of $6.22 te 
the credit of the insured increased the value of the policy to $254.22. At said 
time the insured owed defendant $224.57, secured by the policy. The indebtedness 
of $224.57 subtracted from $254.22, as provided in the policy, left $29.65 to the 
credit of the insured. 

The policy provides that on default in the payment of a premium, aud if 
there is no indebtedness on the policy, the insurance may be continued for its 
original amount as term insurance. Under the table of guaranteed loan values 
and surrender options set forth in the policy, if there had been no debt on 
the policy at the end of the twelfth year, the reserve value of the policy would 
have extended the face value of the policy as insurance for 22 years and 119 days. 

The policy also provides that any indebtedness thereon will reduce the amount 
continued as term insurance in such proportion as the indebtedness bears to the 
cash value at due date of premium in default. Under this provision, the insured, 
on default in payment of the premium, was entitled to extended or term 
insurance for the full term of 22 years and 119 days, reduced in amount in such 
proportion as the indebtedness of $224.57 bears to the cash value of $254.22. 
In other words, the face value of the policy was reduced to $118.26 as extended 
or term insurance for said full term. 


Plaintiff contends that, under the policy and section 5741, R. S. Mo. 1929 (Mo. 
St. Ann. § 5741), the sum of $29.65 to the credit of the insured was available 
as a net single premium for extended or term insurance and was sufficient tc 
provide said insurance for the face amount of the policy until after the death 
of insured. The section of the statute provides that “the amount of such 
temporary (extended) insurance shall be such as is specified in the policy, but 
never less than the face amount insured by the policy reduced by the unpaid 
portion of notes and indebtedness.” 

Defendant contends that plaintiff must claim either under the statute as a 
whole or the policy as a whole. It is admitted that, under the rule provided 
in the statute for computing reserve values, the three-fourths value of tlic 
policy at the time of default in the payment of the premium is $172.41, which 
is less than the indebtedness of $224.57. Therefore, under said rule there 
would be no sum available as a net single premium for extended or term 
insurance. However, under the rule provided in the policy for computing reserve 
values, the insured had to his credit $29.65, as above stated. In other words, 
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the rule provided in the policy is more favorable to insured than the rule provided 
in the statute. 

{1] Plaintiff insists that she is not compelled to elect as between the 
statute and the policy. She contends that the statute is a part of the policy. 
We think the contention should be sustained. The policy and the staute make 
up the contract of insurance. Couch’s Cyclopedia of Insurance Law, Vol. I, p. 
2907: Cooley's Briefs on Insurance, Vol. II (2d Ed.) p. 1102; Prudential Ins. 
Co. v. Ragan, 184 Ky. 359, 212 S. W. 123, loc. cit. 125, 126. The rulings of the 
Courts of Appeals to the contrary in Dougherty v. Mutual Life Ins. Co., 226 
Mo. App. 570, 44 S.W.(2d) 206, Wilhelm v. Prudential Ins. Co. (Mo. App.) 
227 S. WW. 897, and Alexander v. Northwestern Mutual Life Ins. Co. (Mo. App.) 
200 S. W. 452, are overruled. 

The rule provided in the statute for computing reserve values must be heid 
to be the minimum value permitted. Of course, an insurance company may 
provide a rule for computing said values more favorable to the insured. The 
policy under consideration did so. Therefore, the rule provided in the policy: 
must be substituted for the rule provided in the statute. 

[2] Furthermore, the provision in the policy that indebtedness reduces the 
amount continued as term insurance in such proportion as the indebtedness bears 
to the cash value must be held invalid. It is in conflict with the statute which 
provides that such insurance shall never be less than the face value of the 
policy reduced by the indebtedness. The statutory provision prevails, for it 
allows a greater indemnity. Couch’s Cyclopedia of Insurance Law, Vol. I, p. 304; 
i4 KR. :C. Lp. S25: 

The annual premium was $15.96. It follows that the $29.65 to the credit 
of the insured at the time he defaulted in the payment of the premium was 
sufficient to provide extended or term insurance for the face amount of the 
policy until after his death. 

Plaintiff next contends that to reduce the amount of extended or term insur- 
ance because of an indebtedness on the policy rather than reduce the period of 
such insurance, as in the case of a nonborrower, is a discrimination against a 
borrowing policyholder and contrary to section 5729, R. S. Mo. 1929 (Mo. St. Ann. 
§ 5729). The question is reserved. 

The judgment should be affirmed. It is so ordered. 

All concur. 


On Motion for a Rehearing. 
Gantt, Judge. 
Defendant contends that we ruled the case on an issue not within the 
pleadings and on a theory that was not presented to or considered by the trial 
court. It further contends that it had ne opportunity to brief and be heard on 
the question. 
The petition was conventional. It alleged the issuance of the policy, the 


performance of its conditions, the death of the insured, and the refusal of pay- 
ment by defendant. 


The answer,’ after certain admissions, denied that the insured had performed 
all the conditions of the policy ; that he did not pay the premiums as provided 
therein, which caused the policy to immediately lapse; that there. was an indebted- 


ness of $224.57 on the policy, and that plaintiff was entitled to only $118.26 under 
the contract of insurance. 


_The reply was a general denial with a plea “that there was ample and 
suthcient funds due and owing the said Eugene Gooch under the terms of said 
policy to extend up to and beyond the 8th day of December, 1929, same being 
the date of the death of said Eugene Gooch: and that on account thereof, this 
plaintiff states that she is entitled to the full amount of the said policy of one 
thousand ($1,000) dollars less the amount of the note entered into by the said 
Eugene Gooch.” : 

In this connection it should be noted that the original brief of defendant 
‘appellant) stated that: “In presenting her case to the court (without a jury), 
respondent (plaintiff) endeavored to pick out the favorable part of the policy, 
to-wit, the reserve value and to apply it in purchasing extended insurance for 
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the face of the policy as provided by section 5741, R. S. Mo. 1929 (Mo. Ann. § 
5741), instead of for a reduced amount as provided by the policy. the ‘attempt 
to mix the policy and the statute is in reality a rewriting of the policy, and this 
cannot be done. Dougherty v. Mutual = Life Ins. Co., 226 Mo. App. 570, 44 
S.W.(2d) 206; Wilhelm v. Prudential Ins. (Mo. App.) 227 S. W. 897." 

Thus it appears that our ruling was tse the pleadings and not on a theory 
different from that presented in the trial court. Furthermore, the question was 
fully presented in defendant’s original brief in this court and ably argued in 
said brief. 

The effort of plaintiff to have the judgment affirmed on a theory different 
trom that presented in the trial court did not relieve this court of the duty to 
rule the case on the theory presented in said court and briefed by defendant 
(appellant) in this court. 

Defendant next contends that full term insurance for a reduced amount is 
the equivalent of insurance for the full amount of the policy for a reduced term. 

The Legislature decided in favor of a reduced term rather than a reduced 
amount. Furthermore, if they are equivalents, there would be no inducement 
to seek to evade the statute, and defendant’s policies would conform to the 
nonforfeiture sections of the statue. 

In this connection defendant contends that, on the date the policy lapsed, it 
could not have been told whether the statute or the policy allowed a greater 
indemnity. It argues that, if the insured had lived beyond the reduced term 
fixed by the statute, he would have been without insurance, whereas, under the 
policy, he would have been insured for $118.26 for a term of 22 years. 

If the insured under the statute and under the policy are equivalents, or if 
insurance under the policy when it lapsed afforded a greater indemnity, defend- 
ant would not seek to evade the statute. Indeed, said effort of defendant 
authorizes an inference that the statute allows a greater indemnity. 

Of course, defendant admits that the statute must be read into the policy. 
However, in effect, it contends that when so read there are two contracts of 
insurance—one under the policy, and one under the statute. It then argues that 
the insured or the beneficiary must elect as between the contract under the policy 
and the contract under the statute. We do not think so. An election to be 
vig 0 the policy would be a waiver of the provisions of the statute. In Cravens 
. Ins. Co., 148 Mo. 583, loc. cit. 604, 50 S. W. 519, 524, 53 L. R. A. 305, 71 Am. St. 
ie 628; Id., 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116, we said: 

“Where an insurance company does business in this state, and issues its 
policies to residents of this state, the validity of clauses in its policies must be 
determined by the laws of this state. The laws of this state establish a rule of 
public policy which overrides the freedom of contract of the parties, and makes 
waiver of statutory provisions ineffectual, although such waiver is contained in 
the strongest terms in the policies.’ 

“Foreign insurance companies which do business in this state do so not by 
right but by grace, and must in so doing conform to its law. Thev cannot avail 
themselves of its benefits without bearing its burdens. Moreover, the state 
may prescribe conditions upon which it will permit a foreign insurance company 
to transact business within its borders or exclude them altogether, and in so 
doing violates no contractual rights of the company. State vy. Stone, 118 Mo. 
388, 24 S. W. 164 [25 L. R. A. 243, 40 Am. St. Rep. 388]; Daggs v. Ins. Co., 136 
Mo. 382, 38 S. W. 85 [35 L. R. A. 227, 58 Am. St. Rep. 638]; Id. [172 U. S. 557], 19 
S.-Ct-28b 143 1. Bd: $52),” = 

In this connection defendant seems to argue that, because the policy pro- 
vides a rule for computing reserve values more favorable than the rule provided 
in the statute, it should be permitted to violate the statute by reducing the 
amount rather than the term of the insurance. 

Defendant next contends that the opinion is in conflict with certain sections 
of the State and Federal Constitutions. It does not point to a conflict, and we 
find no conflict. 

The motion for a rehearing should be overruled. It is so ordered. 

All concur. 
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RUSH v. METROPOLITAN LIFE INS. CO. No. 22531. 
St. Louis Court of Appeals. Missouri. Oct. 3, 1933. 
Rehearing Denied Oct. 17, 1933. 
63 Southwestern Reporter (2d) 453. 
2, INSURANCE. 

Whether insured was in good health at time of delivery of policy, and was 
not suffering from pulmonary disease, held question for jury. 

Life insurance policy contained provision entitling company to declare 
policy void, and limiting its liability, in absence of fraud, to the return of 

the premiums paid, in the event the insured was not in sound health on the 

date thereof, or within two years before date thereof had been attended 

by any physician for any serious disease or complaint, or before said date 

had had, among other things, any pulmonary disease. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

10. INSURANCE. 

Life insurer is liable for vexatious refusal to pay, if refusal was willful and 
without reasonable cause as facts would have appeared to reasonable men. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE. 

Whether insurer vexatiously refused to pay becomes question for jury if 
evidence warrants finding that insurer was not making defense in good faith, or 
should have known that it could not reasonably expect favorable verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

12. INSURANCE. 

In action on life policy, whether insurer vexatiously refused to pay held ques- 
tion for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Arthur H. Bader, Judge. 

“Not to be published in State Reports.” 

Action by James Rush, administrator of the estate of William Moss, deceased, 
against the Metropolitan Life Insurance Company. From a judgment in favor 
of the plaintiff, the defendant appeals. 

\ffirmed. 

Fordyce, White, Mayne & Williams, of St. Louis, for appellant. 

Harvey V. Tucker and George L. Vaughn, both of St. Louis, for respondent. 

BENNICK, Comamissioner. 

This is an action upon a policy of life insurance, issued by defendant, Metro- 
politan Life Insurance Company, upon the life of William Moss. The action is 
brought by James Rush, the administrator of the insured’s estate. Upon a trial 
to a jury, a verdict was returned in favor of plaintiff, and against defendant, for 
the aggregate sum of $1,184, made up of items of $800 as the face of the policy, 
$184 as interest, and $200 as a reasonable attorney’s fee allowed in consequence of 
a finding of vexatious refusal to pay. Defendant’s motion for a new trial was 
thereupon filed and overruled; and its appeal to this court has followed in the 
usual course. 

The policy in question is of the industrial type. The insured’s application was 
made on December 15, 1927; he was examined by the company’s medical exam- 
iner on December 22, 1927, and recommended as an acceptable risk; and on Janu- 
ary 2, 1928, the policy was issued and delivered to the insured. Death occurred 
on May 3, 1928, in Koch Hospital at Koch, Mo., the cause of death being pulmon- 
ary tuberculosis with acute caseous pneumonia as a contributory or secondary 
Tactor. 

The insured was a young man nineteen years of age at the time of his death, 
and for the last three or more years of his life had been in the employment of a 
concern located in the city of St. Louis. He resided at 2338 Clark avenue in said 
city, where he roomed with one Lowry Rush from and after 1925 until the time of 
his entry into the hospital at the inception of his last illness. 

The defense in the case as tried below was based upon a provision in the appli- 
cation for insurance, declaring over the signature of the insured that his statements 
therein were true and complete, and agreeing that any misrepresentations willfully 
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made should render the policy void, and that the same should not be binding upon 
the company unless upon its date he was alive and in sound health; and likewise 
upon a condition expressed in the policy proper, entitling the company to declare 
the policy void, and limiting its liability absent fraud, to the return of the premiums 
paid, in the event the insured was not in sound health on the date thereof, or 
within the two years before the date thereof had been attended by any physician 
for any serious disease or complaint, or before said date had had, among other 
things, any pulmonary disease. 

In that portion of his application which was filled out contemporaneously with 
his medical examination on December 22, 1927, the insured represented that he had 
never had any disease of the lungs, that he was then in sound health, and that he 
had not been under the care of any physician within a period of three years. Aside 
from all other considerations, it could scarcely be argued that there was not a 
jury question presented upon the issue of the truthfulness of such representations, 
in so far at least as they were material to the risk, in view of the findings of 
defendant’s own medical examiner, certified to by him as of the same date, that 
he had personally examined the insured; that the insured’s lungs were not diseased: 
that he was in sound health; and that he constituted an acceptable risk. 

But, upon its point in this court that the demurrer to all the evidence should 
have been sustained, defendant now places its reliance upon the proposition that 
the insured was shown not to have been in good health at the time of the issuance 
and delivery of the policy, but rather that he was then suffering from the very 
disease that ultimately caused his death. The basis of this contention lies in what 
it regards as conclusive admissions against interest on the part of plaintiff, partly 
in his own testimony upon the stand, but principally contained in the proofs of 
death which were furnished the company in support of the claim. 

{1] It has been decided many times that proofs of death furnished by a bene- 
ficiary, including the statements of the attending physicians which are supplied as 
a part thereof, are admissible in evidence against him as admissions against inter- 
est, and, if not contradicted or explained, may preclude his recovery: but such 
statements against interest are after all but prima facie only, and are not to be 
invested and endowed with conclusive force and effect where other facts appear 
in evidence explanatory of, or contradictory to, the admissions contained therein 
Burgess v. Pan-American Life Insurance Co. (Mo. Sup.) 230 S. W. 315; Mudd v 
John Hancock Mutual Life Insurance Co. (Mo. App.) 39 S.W.(2d) 450; Smiley v. 
John Hancock Mutual Life Insurance Co. (Mo. App.) 52 S.W.(2d) 12; Cope vy. 
Central States Life Insurance Co. (Mo. App.) 56 S.W.(2d) 602. 

Preliminary to any reference to the contents of the proofs of death, it is 
enough to say that the insured did enter City Hospital No. 2 of the city of St. 
Louis, either on or about December 27, 1927, as contended for by defendant, or 
else in the latter part of January, 1928, as insisted upon by plaintiff and his wit- 
nesses, and that on February 15, 1928, he was concededly transferred to Koch 
Hospital. In other words, there is no controversy about the fact that he actually 
contracted pulmonary tuberculosis and died from it, but rather the determinative 
issue in the case is whether or not his last illness had its inception before or after 
January 2, 1928, the effective date of the policy. 

One of the proofs of death consisted of the statement of Dr. L. B. Howell of 
the staff of City Hospital No. 2, who stated therein that the date of his first visit 
in the insured’s last illness was December 27, 1927; that the insured had been ill 
about two months when he was called upon to attend him; that he was afflicted with 
pulmonary tuberculosis; and that the date of his last visit was February 15, 1928. 


Another of the proofs of death was the statement of Dr. R. L. Ehrlich of 
Koch Hospital, who stated therein that the date of his first visit in the insured’s 
last illness was February 15, 1928, and the date of his last visit May 3, 1928; and 
the deceased had been ill for about three and one-third months when he was 
first called upon to attend him. 


[2] Quite obviously such statements, standing alone, and if unimpeached or 
uncontradicted, would bar a recovery upon the policy, for both of them are totally 
inconsistent with the idea that the insured was in sound health on January 2, 1928, 
when his policy was issued and delivered. The fact is, however, that such state- 
ments were contradicted and impeached in vital particulars, so much so to lead 
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us to conclude that there was an issue of fact presented for the jury to determine. 

In the first place, in plaintiff's own statement as claimant, executed on May 
8, 1928, as a part of the proofs of death, he stated that the insured had first 
consulted a physician for his last illness about four months prior thereto, which 
would have been subsequent to the effective date of the policy; that the only physi- 
cians who attended him were those at City Hospital No. 2 and Koch Hospital; 
and that he quit work in the latter part of January, 1928. 

While on the stand as a witness in his own behalf, plaintiff testified that 
the insured had lived with him for the last three years of his life; that he worked 
every day during that period; and that he had never known him to be sick or 
to have consulted a physician before the time he went to City Hospital No. 2 
in the latter part of January or early part of February, 1928, after he had con- 
tracted a cold and had been forced to quit his employment. 

|3] It is true that elsewhere in plaintiff's testimony one isolated statement 
is to be found indicative that the insured had gone to the hospital in the latter’ 
part of December, 1927, though not to stay; but notwithstanding such con- 
tradictory statements in his testimony, yet the weight of his whole evidence, con- 
sidered along with the other evidence in the case, was for the jury to determine. 
Lamb v. Missouri Pac. R. Co., 147 Mo. 171, 48 S. W. 659, 51 S. W. 81; Haddow v. 
St. Louis Public Service Co. (Mo. App.) 38 S.W.(2d) 284. 

Plaintiff's son, Lowry Rush, testified that he was the insured’s roommate ; 
that they were together on January 1 and 2, 1928; that the insured’s appearance 
was no different from the ordinary on those two dates, but rather he seemed 
to be in perfect health; that he had worked steadily, and had not complained of 
being ill; and that it was in the latter part of January, 1928, when he entered City 
Hospital No. 2 for treatment. 

[4] Re-emphasizing the fact that the issue is not whether the insured had 
and died of pulmonary tuberculosis, but whether he was in sound health on 
January 2, 1928, the effective date of the policy, we see no escape from the con- 
clusion, as we have heretofore pointed out, that the admissions against interest 
in the proofs of death were materially controverted, disputed, and relieved against 
so as to have carried the case to the jury. It will be recalled that defendant's 
own medical examiner found the insured free from lung trouble as late as Decem- 
ber 22, 1927. This, with the other evidence that he worked steadily until the 
latter part of the following January, when he contracted the cold, and that he 
first consulted a physician at that time, constituted substantial evidence from 
which it was possible for the jury to find with the utmost propriety that the 
beginning of his last illness was on that occasion, and that he was in sound 
health prior thereto. Of course, the evidence for plaintiff contradictory of the 
admissions against interest in the proofs of death did come from the mouths of 
lay witnesses, but that such was the situation did not render the evidence with- 
out probative value, especially in view of the fact that it was not designed to be 
0 much contradictory of professional diagnoses as to go largely to the question 
ef when certain events occurred. Bruck v. John Hancock Mutual Life Insurance 
Co., 194 Mo. App. 529, 185 S. W. 753; Remiry v. Mutual Life Insurance Co. of 
New York (Mo. App.) 196 S. W. 775; Shaw v. American Insurance Union (Mo. 
App.) 33 S.W.(2d) 1052; Scott v. National Life & Accident Insurance Co. (Mo. 
App.) 281 S. W. 67; Johnson y. Missouri Insurance Co. (Mo. App.) 46 S.W.(2d) 
959; Ryan v. Metropolitan Life Insurance Co. (Mo. App.) 30 S.W.(2d) 190; Mack 
v. Western & Southern Life Insurance Co. (Mo. App.) 53 S.W.(2d) 1108. 

It follows, therefore, for the reasons stated, that the demurrer to all the 
evidence was properly overruled. 

[5-7] Next defendant seeks to predicate error upon the refusal of the court 
to admit in evidence certain hospital and dispensary records offered by it, purport- 
ing to show, so the offers of proof disclosed, that the insured had received treat- 
ments at different hospitals and dispensaries prior to the time of the issuance 
and delivery of his policy. It appears that such records, if admitted, would have 
borne largely upon the defense of misrepresentations in securing the policy, 
though undoubtedly some of them would have been material upon the issue of 
ound health as the same has been heretofore discussed. 

There is no doubt that records of the kind and character under consideration 
ere admissible in evidence, providing the patient’s privilege is waived. Kirk- 
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patrick v. Wells, 319 Mo. 1040, 1045, 6 S.W.(2d) 591, 593; Galli v. Wells, 209 Mo. 
App. 460, 239 S. W. 894; Knickerbocker y. Athletic Tea Co. (Mo. App.) 285 
S. W. 797, 801; Shaw v. American Insurance Union, supra; Marx v. Parks (Mo. 
App.) 39 S.W.(2d) 570. However, in this instance, there was no waiver of the 
patient's privilege, and therefore the records were properly excluded. It is true 
that there was some testimony by plaintiff himself during the making of his 
case in chief respecting the treatment the insured had received, but such testi- 
mony came in on cross-examination, so that, even if it might have otherwise 
been used as the basis for the claim of a waiver of privilege, it was not voluntary 
on plaintiff's part, and therefore did not entitle defendant to make use of the 
hospital records in its possession, or to offer the testimony of the attending 
physicians of similar purport. Holloway v. Kansas City, 184 Mo. 19, 82 S. W. 
89; Monpleasure v. American Car & Foundry Co. (Mo. App.) 293 S. W. 84. 

[8] But defendant argues that, even if the patient's privilege was not waived, 
yet the records were admissible on the sole ground that they controverted certain 
testimony of plaintiff. Evidently what its counsel have in mind is the rule that 
evidence which is admissible for one purpose cannot be excluded simply because 
it is inadmissible for other purposes. The rule is well enough, but here the 
evidence was incompetent for any purpose, absent a waiver of privilege, and 
consecuently its exclusion by the court was proper, irrespective of the extent 
to which it might have contradicted any evidence for plaintiff. 

{9] Defendant makes the assignment that the court erred in placing certain 
limitations upon the scope of the argument of its counsel to the jury. Suffice it 
to say that no such point was preserved in the motion for a new triaf, and conse- 
quently it is not here for our review. os v. Old Gem Catering Co. (Mo. App.) 
18 S.W.(2d) 564; Harris v. St. Louis-S. F. Ry. Co. (Mo. App.) 60 S.W.(2d) 652. 

10, 11] Finally, it is argued that it was error for want of evidence to support 
it to have submitted the issue of vexatious refusal to pay. Concededly the tes: 
of the propriety of the submission of such issue is whether the evidence and 
circumstances were such as to show that the company’s refusal was willful and 
without reasonable cause as the facts would have appeared to a reasonable man 
before trial. In other words, the issue is for the jury if the evidence, considered 
along with the inferences fairly deducible therefrom, is of a character to warrant 
a finding that the company was not making its defense in good faith, or tha 
it should have known that under the facts and circumstances of the case it 
could not reasonably have expected a verdict in its favor. State ex rel. v. Allen, 
303 Mo. 608, 621, 262 S. W. 43, 46 

{12] Here the defendant knew from the outset that the proofs of death con- 
tained contradictions in and among themselves. It knew of the findings of its 
own medical examiner tending strongly to support the claimant’s right to a 
recovery on the policy. It also should have known that the hospital and dis- 
pensary records, strongly relied upon by it for its defense, as well as the testi- 
mony of the attending physicians corroborative thereof, would be inadmissible 
in evidence, absent a waiver of privilege on the part of plaintiff which it had 
no right to anticipate. Under such circumstances, we cannot say as a matter 
of law that the issue was not one for the jury as it is ordinarily held to be, and 
therefore the allowance of a reasonable attorney's fee is to be sustained. 

It follows that the judgment rendered by the circuit court should be affirmed: 
and the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker, P. J.. and Kane and McCullen, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA y. CORRIVEAU. 
Supreme Court of New Hampshire. Hillsborough. Sept. 5, 1933. 
168 ATLANTIC REPORTER 569. 
. INSURANCE. 


Stranger having no reasonable expectation of advantage or —" from con- 
tinuance of insured’s life had no insurable interest therein. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 
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2. INSURANCE. 

One without insurable interest in insured’s life, named as beneficiary when 
policy is issued, has no right to insurance. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURANCE. | 

Good-faith assignment of insurance policy to one having no insurable interest 
in insured’s life is valid if it is not evasion of law against wager policies. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

4. INSURANCE. 

Agreement, between insured and stranger having no insurable interest in 
insured’s life, that stranger should pay premiums on policies and have policies if 
he survived, was valid gift and not wagering transaction. 

(For other cases, see Insurance, Dec. Dig. § 121.) 

5. INSURANCE. 

Test of “wagering contract” is whether it is on subject in which parties have 
no pecuniary interest. 

(For other cases, see Insurance, Dec. Dig. § 119.) 


Transferred from Superior Court, Hillsborough County; Burque, Judge. 

Bill of interpleader by Prudential Insurance Company of America against 
Joseph L. Corriveau and others. Decree awarding insurance to Corriveau. Trans- 
ferred from the trial term on exception of certain defendants. 

Exception overruled. 

Bill of interpleader. The plaintiff insured the life of one Cote by policies con- 
taining a clause entitled “Facility of Payment” and providing that the insurer “may 
make any payment * * * to any relative * * * of the insured, or to any person 
appearing to said Company to be equitably entitled to the same by reason of having 
incurred expense on behalf of the insured, for his or her burial, or for any other 
other purpose. * * *.” The insured being in arrears for premiums due and unable 
to keep the policies in force, an arrangement was made for the defendant Corriveau 
to pay the overdue premiums and to carry the policies while he saw fit, upon the 
insured giving the insurer a written request to pay the policy benefits to Corriveau 
if he survived the insured. The premiums were thus paid until the insured died. 
The defendants other than Corriveau are the insured’s heirs. The insurer has 
made no payment under the clause quoted. To a decree awarding the insurance 
to Corriveau the heirs excepted. Transferred by Burque, Judge. 

Thorp & Branch, of Manchester, for plaintiff. 

\lbert Terrien, of Nashua, for Corriveau. 

Frederi¢ E. St. Cyr, of Manchester, for the heirs. 

\LLEN, Justice. 

No question of the insurer’s liability arises. The validity of the policies is 
admitted. The only issue relates to the policies entitled to the insurance money. 

The insurer has declined to act in pursuance of the authority given by the 
policies to pay the insurance money to any one appearing equitably entitled to it. 
The case therefore turns on the validity of the insured’s request that payment be 
made to Corriveau if he survived the insured. The request amounted to an assign- 
ment of the insurance in naming Corriveau as the beneficiary of ‘the policies, sub- 
ject to the insurer’s exercise of its authority to pay to others. 


[1-3] Corriveau had no insurable interest in the insured’s life, being a stranger 
to him with no reasonable expectation of advantage or benefit from the continuance 
of his life. Mechanics Nat. Bank v. Comins, 72 N. H. 12, 16, 55 A. 191, 101 Am. 
St. Rep. 650. If Corriveau had been named as the beneficiary when the policies 
were issued, he would have had no right to the insurance. Lanouette v. Laplante, 
67 N. H. 118, 36 A. 981. But a policy may be assigned to one having no insurable 
interest in the insured’s life if the assignment is in good faith and not a device to 
evade the law against wager policies. Mechanics Nat. Bank vy. Comins, 72 N. 
H. 19, 55 A. 191, 101 Am. St. Rep. 650. 


_ [4] No claim being made of any wagering element when the policies were 
issued, it follows that the insured was free to dispose of them as he saw fit. He 
might give them away as well as sell them. McGlynn v. Curry, 82 App. Div. 431, 81 
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N. Y. §. 855; First Nat. Bank v. Thomas, 151 Md. 241, 134 A. 210, 47 A. L. R.730 
In effect, he said to Corriveau: “You may have them, and the insurance money, 
if you pay the premiums until I die, but if you die first, the policies are to be 
mine if then in force.’ The request to the insurer thus to pay the insurance per- 
fected a gift to Corriveau of some of the insured’s rights under the policies. Such 
a gift the insured had the right to make and Corriveau to receive. 

[5] The chance Corriveau took in paying the premiums was a speculation, 
but it was not a wagering transaction to accept the gift. “Most contracts have 
an element of gambling ia them” (Mutual Life Ins. Co. of N. Y. v. Allen, 138 
Mass. 24, 30, 52 Am. Rep. 245), and the test of a wagering contract as one ona 
subject in which the parties have no pecuniary interest (Clark vy. Gibson, 12 N. 
H. 386, 387) is not met. By the gift Corriveau acquired certain rights of the 
nature of property interests. What he did in the exercise of his judgment to 
make the rights of possible value to him was a matter unrelated to their acquisi- 
tion and in no sense a wager. There must be two parties to a wager as to a 
contract. If an assignment, without reference to the issue of a policy, may be 
a wagering transaction, the one here is not of such nature. 

The suggestion that the policies should be exceptionally treated and their 
assignment barred, either in all cases or under the conditions here appearing, 
because of their character as industrial policies, does not invite adoption. By 
the “facility of payment” clause the insurer may disregard the assignment, and 
the special purposes of the policies to meet the insured’s burial and other expenses 
are not interfered with o1 disturbed by the assignment. In Metropolitan, etc., 
Co. v. Nelson, 170 Ky. 674, 186 S. W. 520, L. R. A. 1916F, 457, Ann. Cas. 1918B, 
i182, the right thus to assign wes held to promote rather than asSault the pur- 
poses, and thus to make an exception to the rule in force in Kentucky that assign- 
ments to one without insurable interest in the insured’s life are void. 

Exception overruled. 

All concurred. 


FRATELLANZA ITALIANA v. NUGNES et al. 
Court of Chancery of New Jersey. Oct. 13, 1933. 
168 Atlantic Reporter 589, 
1 INSURANCE. 

While insured, by apt clause in will, may effectively designate beneficiary to 
receive death benefit, general bequest of property is not sufficient for that 
purpose. 

(For other cases, see Insurance, Dec. Dig 
2. INSURANCE 

Beneficiary must be determined as at time of member’s death and not at 
time he joined beneticial association. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

3. INSURANCE. 

Word “family,” as used in beneficial association’s by-law providing that 
death benefit should be payable to member’s family, meant next of kin, includ- 
ing widow (1 Comp. St. 1910, p. 125, § 1 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 771.) 

Syllabus by the Court. 

__ 1. While a member of a beneficial association may, by an apt clause in his 
will, effectively designate the beneficiary to receive the death benefit, a general 
bequest of his property is not sufficient to that end, since it does not show an 
intention that the legatee shall also be the beneficiary. 

The beneficiary must be determined as at the death of the member and 
not at the time he became a member of the society. 

3. The by-laws of the beneficial association provided that a death benefit 
should be payable to the family of the member or to the person designated by 
him. Held, that the word “family” should be construed to mean next of kin. 

Interpleader by the Fratellanza Italiana against aa Nugnes, individually, 


and as executrix of the last will and testament of Frank Nugnes, deceased, and 
others. 





Life] Fratellanz Italiana v. Nugnes et al. 


Decree in accordance with opinion. 

Joseph R. Brumale, of Paterson, for complainant. 

Henry Marelli, of Paterson, for defendant Rose Nugnes. 

James N. Wright, of Paterson, for defendants. 

BicELow, Vice Chancellor. 

This is an interpleader. The by-laws of complainant, a membership cor- 
poration, are written in Italian, and translated read in part as follows: “Upon 
the death of a brother, provided he shall have been a member according to the 
register of the society, at least six months, the family or the person by him des- 
ignated, has the right to Four Hundred Dollars, and in the event the treasury 
of the society is insufficient, then all the members are obliged to pay their tax 
to cover the Four Hundred Dollars to be paid, which money is to be paid fifteen 
lays after demand made upon the society.” 

Frank Nugnes, a member of the society, has died. The question is, to whom 
shall be paid the sum of $400 mentioned in the by-laws. 


[1] Nugnes never designated any person as beneficiary, unless his last will and 
testament can be considered such a designation. The will contains no mention 
of the complainant society or of the benefits accruing from membership therein 
ind does not contain an express designation; it merely bequeaths and devises 
all of his property to his widow, Rose Nugnes, and names her executrix. ‘The 
death benefit of $400 is not a part ot the deceased member’s estate and is not 
included in the bequest. While a member of a beneficial association may, by an 
apt clause in his will, effectively designate the beneficiary to receive the death 
benefit, a general bequest of his property is not sufficient to that end, since it 
does not show an intention that the legatee shall also be the beneficiary. 
Nugnes’ will does not designate the person to whom the death benefit shall be 
paid. 

So the benefit is payable to the family of Nugnes. Nugnes married twice. 
By his first wife he had three children, all of whom married in his lifetime, 
noved away, and established their own homes. Nugnes married second, Rose 
Nugnes. Before their marriage she bore him three children and after their mar- 
riage a fourth child. From the time of marriage until his death, Rose and her 
children lived with him, and the children were recognized by him as his own 
and were a part of his household. Certainly his widow, Rose, was a member of 
his family at the time of his death, and so was their youngest child, the one born 
in wedlock. The questions are whether the children by his first wife who left 
his household to make homes of their own, and whether his illegitimate children, 


who lived with him, were members of his family within the meaning of the 
by-laws. 


}2, 3] Nugnes’ family must be determined as at his death and not at the 
tine he became a member of the society, or at any other period. The bene- 
ficiaries have no vested interest in the benefits until the death of the member. 
Spengler v. Spengler, 65 N. J. Eq. 176, 55 A. 285. 

Family is an elastic term. Tepper v. Supreme Council, 61 N. J. Eq. 638, 47 
\. 460, 88 Am. St. Rep. 449. 

In Dodge v. Railroad Corp. 154 Mass. 299, 28 N. EF. 243, 244, 13 L. R. A. 318, 
the court construed a stipulation by a railroad company that a certain one and 
his family should have free passage over the railroad. 

“The word ‘family’ has several meanings. Its primary meaning is the collec- 
uve body of persons who live in one house and under one head or management. 
lts secondary meaning is those who are of the same lineage, or descend from one 
ommon progenitor. Unless the context manifests a different intention, the 
word ‘family’ is usually construed in its primary sense. In King vy. Darlington, 
+ Term R. 797, under the settlement act of 8 & 9 Wm. III, c. 30, which provided 
ior the granting of a certificate to a poor person who wished to remove from 
his own parish to another, and that the latter parish should ‘be obliged to receive 
and provide for the person mentioned in the certificate, together with his or 
her family,’ it was held that the certificate did not extend to a grandchild of the 
person receiving it, who lived with his father, and not with his grandfather. Lord 
Kenyon, C. J., said: ‘In common parlance, the family consists of those who live 
under the same roof with the pater-familias,—those who form (if I may use the 
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expression) his fireside. But when they branch out, and become the heads of 
new establishments, they cease to be part of the father’s family.” 

In Ryder v. Myers, 113 N. J. Eq. 360, 167 A. 22, Vice Chancellor Sooy con- 
sidered a testamentary trust for the members of the family of testator. He 
held that the word “family” comprehended those who would take under the 
statute of distribution. But this interpretation of a will is not decisive of the 
meaning of complainant's by-laws. Bennett v. Van Riper, 47 N. J. Eq. 563, 22 
A. 1055, 14 L. R. A. 342, 24 Am. St. Rep. 416; Tepper v. Supreme Council, supra. 
In the last case, the court held that “members of the family” meant relatives in 
a broad and inclusive sense. In Grand Lodge v. Gandy, 63 N. J. Eq. 692, 53 A. 
142, 147, Vice Chancellor Grey said: “The members of a man’s family are his 
wife and children.” These citations are enough to demonstrate that the meaning 
ot “family” varies widely, and that in each case it must be discovered by search- 
ing the purpose that leads to its use. i 

Complainant corporation is organized under “An Act to incorporate asso- 
ciations not for pecuniary profit.” P. L. 1898, p. 422 (1 Comp. St. 1910, p. 1235, 
§ 1 et seq.). Section 9, as amended by P. L. 1919, p. 32 (1 Comp. St. 1919, p. 
128, § 9), empowers such an association, where the certificate of incorporation 
so specifies, “to contract with their members to pay death benefits according to 
the rules or by-laws adopted by such associations, and to agree to pay the same 
to the families, heirs, blood relatives, affianced husband or affianced wife, the legal 
representatives of such member or to person dependent upon such member.” The 
phrase “blood relatives, affianced husband or affianced wife” needs no comment; 
heirs should probably be construed as next of kin. Family, as used in the statute, 
cannot have exactly the same significance as blood relatives or heirs or next of 
kin, for then it would be entirely superfluous. Though the question is not directly 
presented, I think the Legislature intended the primary meaning of the word set 
forth in Dodge vy. Railroad Corp., supra. The by-laws must be so interpreted 
that the class of persons to whom benefits are payable is no broader than the 
class described in the statute. Stewart v. Washington Camp, 159 A. 804, 10 N. J. 
Mise. 501. But there is no reason to hold that the association, when they chose 
the word “family,” used it in the same sense as did the Legislature. If the word 
were employed in a contract specially drawn between the complainant and Nugnes, 
the interpretation would be influenced by the particular circumstances of the 
parties at the time of the execution of the contract. But the by-laws are 
intended to operate on all members of the society and not in the case of Nugnes 
alone. Hence the definition must cover all situations likely to happen upon the 
death of any of the members. Thus to say that the family is the wife and 
children would not be yalid, since it might well be expected that some members 
would be unmarried. Likewise, to restrict the meaning of the word to those 
relatives of the member who live in the same household with him would not do, 
for doubtless there are members who live in boarding houses apart from any 
relatives. Again, too large a group, for instance, relatives, could not have beer 
intended to share the sum of $400. It would be otherwise if the word wert 
employed to describe those from among whom the member might choose the 
beneficiary, instead of those who take in default of designation by the member. 

The purpose of the society, in case the member made no choice of a bene- 
ficiary, was to confer the benefit in accordance with the presumed wishes ot 
the average man. Such a one would usually desire the fund to be divided among 
the same persons who share his personal estate, and these the Legislature has 
enumerated in the statute of distribution. 

The word “family” in the by-laws of complainant means next of kin, 
including the widow. Let the fund be divided accordingly. 

LOWER v. METROPOLITAN LIFE INS. CO. No. 8. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 592. 
1. INSURANCE. 

Death from sunstroke held not “disease,” but “accident,” resulting from 
“external violence,” within double indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 





Life] Lower v. Metropolitan Life Ins. Co. 


2. INSURANCE. 

Insurance policies susceptible of two constructions must be construed mos: 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Syllabus by the Court. 

1. L., a laborer, while pursuing his usual work on an extremely hot day, 
suffered a sunstroke from the effect of which he died. At the time he was 
insured, under a policy in full force, providing that the insurance company, 
“* * * hereby agrees to pay to the beneficiary * * * the sum of $1000 upon 
receipt * * * of due proof of death of the insured, as the result, directly and 
independently of all other causes, of bodily injuries sustained through external, 
violent and accidental means, provided * * * (5) That death shall not have been 
* * * caused by or contributed to, directly or indirectly, or wholly or partially, by 
disease, or bodily or mental infirmity * * * .” Held, that the sunstroke was not. 
a disease, but that the death of the insured from such cause was the result 
“directly and independently of all other causes, of bodily injuries sustained 
through external, violent and accidental means,” and not “caused by or contributed 
to directly or indirectly, or wholly or partially, by disease or bodily or mental 
infirmity, * * * ” and consequently fell within the coverage and indemnity of the 
policy of insurance. 

2. Where there is no fixed or technical meaning which the court must follow 
in the construction of a contract, “the best construction * * * is that which is 
made by viewing the subject of the contract as the mass of mankind would view 
it: for it may be safely assumed that such was the aspect in which the parties 
themselyes viewed it. A result thus obtained is exactly what is obtained from 
the cardinal rule of intention.” 

3. “It is a familiar rule that the words used in a policy of insurance should 
be interpreted most strongly against the insurer when the policy is so framed as to 
leave room for two constructions.” 

Appeal from Supreme Court, Monmouth County Circuit. 

Action by Clara H. Lower against the Metropolitan Life Insurance Company. 
From a judgment for defendant (163 A. 233, 10 N. J. Misc. 1236), plaintiff 
appeals. 

Judgment reversed, and cause remanded, with directions. 

Theodore D. Parsons, of Red Bank, for appellant. 

Clifford I. Voorhees, of New Brunswick, for respondent. 

CAMPBELL, Chancellor. 

The judgment under review resulted from a trial of an action upon a policy 
of insurance. The cause was tried, by agreement, before the trial judge without 
a jury upon an agreed state of facts and resulted in the judgment in question 
in favor of defendant below. 

The facts are not in dispute, and we quote them as they are contained in the 
opinion of the trial judge: 

“The circumstances involved are that Francis T. Lower, fifty years of age, 
a laborer in the employ of one Raub, was on August 4, 1930, the holder of a 
so-called double indemnity policy, theretofore issued to him ‘by the defendant 
company, and in force, covering life insurance in a stated amount and a like sum 
in case of death, as the result, directly and independently of all other causes, of 
bodily injuries sustained through external, violent and accidental means. 

“August 4, 1930, was evidently a torrid day, and in the morning he had been 
working out of doors at his usual employment, which he resumed after his midday 
meal. At two o'clock the temperature registered 94 degrees Fahrenheit. Some- 
time during the afternoon he suffered a sunstroke, from the effects of which he 
died.” 

The contract of insurance provided that the respondent company “hereby 
agrees to pay to the beneficiary or beneficiaries of record under said policy, it 
addition to the amount payable according to the terms of the said policy the 
sum of One Thousand Dollars, upon receipt * * * of the proof of the death of 
the insured, as the result, directly and independently of all other causes, of bodily 
injuries sustained through external, violent and accident means; provided, * * * 
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(5) that death shall not have been the result of self-destruction, whether sane or 
insane, or caused by or contributed to, directly or indirectly, or wholly or partially, 
by disease or bodily or mental infirmity * * *.” 

The learned trial judge, in reaching his conclusion that death by sunstroke 
is not “through external, violent and accidental means,” held that it is not acci- 
dental but is in fact a disease. 

We do not reach this conclusion. 

[1] This presents two outstanding matters for consideration: 

1. Is sunstroke an accident, and does the infliction and injury arise from 
accidental means? 4 

2. Is sunstroke a disease, or is it the result of external violence? 

Point 1. Many cases are cited to us by both appellant and respondent upor 
this question, and they go in both directions. 

Measured, however, by the rule laid down by the United States Supreme 
Court in United States Mutual Accident Association v. Barry, 131 U. S. 100 
9 S$. Ct. 755, 33 L. Ed. 60, the great weight of authority is that injury or death 
by sunstroke, under the admitted facts in the case before us, is to be classed as 
an accident, or as resulting from or effected by accidental means. 


This rule appears to be, as said in Caldwell v. Travelers’ Ins. Co., 305 Mo 
619, 267 S. W. 907, 921, 39 A. L. R. 56, which carefully reviews and critically 
analyzes a great number of cases, that based upon the Barry Case, supra, 
“accidental means” is to be defined, “that, if a result is such as follows from 
ordinary means, voluntarily employed, in a not unusual or unexpected way, it 
cannot be called a result effected by accidental means; but that if, in the act 
which precedes the injury, something unforeseen, unexpected, unusual occurs 
which produces the injury, then the injury has resulted through accidental 
means.” 

\mong the cases bearing upon the subject and examined by us are the follow- 
ing: Continental Casualty Co. vy. Bruden, 178 Ark. 683, 11 S.W.(2d) 493; Dupre 
v. Atlantic Refining Co., 98 Conn. 646, 120 A. 288; Elsey v. Fidelity & Casualty 
Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646: Higgins v. Midland Cas- 
ualty Co., 281 Ill. 431, 118 N. E. 11; Hutchcraft’s Ex’r v. Travelers’ Ins. Co., 87 
Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; Mather v. London Guarantee & 
Accident Co., 125 Minn. 186, 145 N. W. 963; Pace v. North Dakota Workmen's 
Compensation Bureau, 51 N. D. 815, 201 N. W. 348; Young v. Western, etc., Co., 
101 Neb. 696, 164 N. W. 712, L. R. A. 1918B, 1001: Gallagher vy. Fidelity & 
Casualty Co., 163 App. Div. 556, 148 N. Y. S. 1016, affirmed 221 N. Y. 664, 117 
N. E. 1067; Continental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A 
1918F, 1007: Lane v. Horn & Hardart Baking Co., 261 Pa. 329, 104 A. 615, 
A. L. R. 963: Walsh v. River Spinning Co., 41 R. I. 490, 103 A. 1025, 13 A. L. 
956: King v. Buckeye Cotton Oil Co., 155 Tenn. 491, 296 S. W. 3, §3 A. L. 
1086; Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 
1916E, 943, Ann. Cas. 1918A, 517; Richards v. Standard Acc. Ins. Co., 58 Utah. 
622, 200 P. 1017, 17 A. L. R. 1183; Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 
20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758; Healey v. Mutual Accident 
Ass’n, 133 Ill. 556, 25 N. E. 52, 9 L. R. A. 371, 23 Am. St. Rep. 637; Hutton v. 
States Accident Ins. Co., 267 Ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann 
Cas. 1916C, 577: United States Mutual Acc. Ass’n v. Barry, 131 U. S. 100, 9 
5. Ct, 755 L. Ed. 60: 1 C. J. 431, § 78; Caldwell v. Travelers’ Ins. Co., 305 
Mo. 619, 267 S. W. 907, 39 A. L. R. 56; Dozier v. Fidelity, ete. (C. C.) 46 F. 
446, 13 L. R. A. 114, 581, 22 L. R. A. 620; Paist v. Aétna Life Ins Co. (D. C.) 
54 F.(2d) 393. 

Among these are some arising under Employers’ Compensation Acts, and 
others under contracts of insurance, and in the latter class some are where 
sunstroke is specifically made a bodily injury and others in which it 1s not. 
They also have variously involved the question of whether or not sunstroke is @ 
disease and whether or not it is to be classed as an accident or inflicted through 
accidental means. 

It would be an impossible task to classify them and no serviceable purpose 
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could be attained. They are, according to their varying conditions and facts, 
applicable to both points or grounds argued. 

Our attention is not directed to any case in this state other than those arising 
out of the Employers’ Compensation Act (Comp. St. Supp. § **236—1 et seq.) 
and it is represented by counsel there are none. . 

In the compensation cases cited, Kauffeld v. Pfund & Sons (Err. & App.) 
97 N. J. Law, 335, 116 A. 487, Higham v. Preakness Hills Country Club, 161 A 
651, 10 N. J. Misc. 889, and George v. Waldron, 111 N. J. Law, 4, 166 A. 102, 
it is held that heat prostration, or sunstroke, is an accident arising out of and in 
the course of employment, as contemplated by the statute, “when the employment 
brings a greater exposure than that to which persons generally in that locality arc 
exposed.” 

These cases are helpful to the extent of showing that our courts have not 
adopted the idea that sunstroke is a disease but, on the contrary, recognize 
it as an accident, or a happening taking place by accidental means. In order, 
however, to bring it within an accident, “arising out of and in the course of 
employment,” under the statute (Comp. St. Supp. § **236—2), they have said there 
can be recovery by the employee only “when the employment brings a greater 
exposure than that to which persons generally in that locality are exposed.” 

Applying the authorities before cited which are applicable, to the facts in 
the present case, we have reached the conclusion that the death of the insured 
by sunstroke was an accident and occurred through accidental means. 

Point 2. Is sunstroke a disease, or is it the result of external violence? 

Here again the authorities cited are not harmonious, but a consideration of 
all of them brings us to the conclusion that the weight preponderates in favor of 
the latter insistence. 

In passing we say that Runyon v. Commonwealth Casualty Co., 109 N. J. 
Law, 238, 160 A. 402, and its companion, Runyon v. Monarch Accident Ins. Co., 
108 N. J. Law, 489, 158 A. 530, 531, cited by respondent as controlling in this 
court respecting the provision of its contract of insurance contained under its 
fifth exemption or proviso, namely, “that death shall not have been * * * caused 
by or contributed to, directly or indirectly, or wholly or partially, by disease o1 
bodily or mental infirmity, * * * ” are not applicable, because in those cases, 
although the policy provision was for liability for death if it resulted “exclusively 
from bodily injuries caused solely by external, violent and accidental means,” and 
it was shown that the insured slipped on an icy pavement and broke his hip, yet 
it was further shown that he then was, and for many years prior thereto had 
been suffering from paralysis agitans, which, aggravated by his injury, was the 
cause of his death. 

In the case before us there is nothing showing that the insured was suffering 
from any disease or ailment prior to the sunstroke which latter was admittedly 
the immediate cause of his death. 

We think that this disposes of all questions raised other than that which is 
the main topic under this point. 

_ The learned trial judge appears to have rested particularly upon the authority 
ot Bryant vy. Continental Casualty Co., Paist v. Aétna Ins. Co., and Dozier v. 
Fidelity & Casualty Co., supra. : 

Dozier vy. Fidelity, ete., supra, was a cause decided in the United States 
Circuit Court and does hold that sunstroke is a disease, but the greater part of 
the reasoning is devoted to the question of whether or not injury or death there- 
from can be said to be due to accident or accidental causes, and in that ey 
leans heavily upon Sinclair v. Maritime Passenger’s Assur. Co., 3 El. & El. 4 
where the policy insured against bodily injury “sustained through external, Aeon 
and acidental means within the meaning of an insurance policy covering injuries 
-but excluding liability for ‘any disease or bodily infirmity’” and against “any 
personal injury from, or by reason or in consequence of, any accident which should 
happen to him upon any ocean, sea, river or lake.” The assured was master 
of the ship Sultan, and in the course of his voyage arrived in the Cochin river, 
on the southwest coast of India, and, in the usual course of his vocation, he was 
smitten by a sunstroke, from the effect of which he died. It was held, that 
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his death must be considered as having resulted from a natural cause, and not 
from accident within the meaning of the policy; the court saying: “In the 
present instance, the disease called sunstroke although the name would at first 
seem to imply something of external violence, is, so far as we are informed, ai 
inflammatory disease of the brain, brought on by exposure to the too intense 
heat of the sun’s rays. It is a disease to which persons exposing themselves tu 
the sun in a tropical climate are more or less liable, just as persons exposed to 
the other natural causes to which we have referred (exposure to heat, cold, 
dampness, malaria or infection) are liable to disastrous consequences therefrom. 
The deceased, in the discharge of his ordinary duties about his ship, became thus 
affected and died.” This case also turned, largely, if not completely, upon the 
question of accident. 

Paist v. AXtna Life Ins. Co., supra. In a policy providing for double 
indemnity “if the death of the insured * * * results directly and independently 
of all other causes from bodily injuries effected solely through external, violent 
and accidental means * * * and if such accident is evidenced by a_ visible 
contusion or wound on the exterior of the body (except in case of drowning and 
internal injuries revealed by an autopsy), * * * ” the insured died from sunstroke 
sustained by playing golf on a hot summer’s day, and it was held that death did 
not result from or through accidental means, but does further hold: “It follows 
that the death did not result from disease. The great weight of authority is 
that sunstroke itself is not a disease, but an occurrence of a violent nature 
caused by an external force. It may be true that cerebral hemorrhage is some- 
times referred to as a disease and the words are often understood to be 
synonymous with apoplexy; but, if a disease in the true sense, it is mereiy 
an incidental consequence of the sunstroke just as, in cases of stab wounds, 
hemorrhage of some vital organ or infection, while the immediate cause of death, 
is invariably held to be incidental only and not the kind of contributing cause 
barred by the policy.” Upon the question of whether the injuries were effected 
solely through external, violent, and accidental means as required by the policy, 
it was held that: “The ‘means’ were the group of phenomena comprising tlic 
incidence of. the sun’s rays, the reaction of the central nervous system, the 
engorgement of the blood vessels of the brain, and the other physical effects, 
all of which combined go to make up what is generally known as_ sunstroke. 
The means were external and violent.” 

The remaining case of Bryant v. Continental Casualty Co., supra, was cor- 
cerned with a policy specifically naming sunstroke as a bodily injury when due 
“to external, violent and accidental means.” Although it would seem unnecessary 
to have done so, the court did hold that sunstroke was not to be considered o 
disease, “but whatever it may be, technically, it is not regarded as a disease in the 
popular imind. In the common understanding it is accounted a kind of violent per- 
sonal injury, from the very idea of sudden and external force. * * *” The 
court labored most with the question as to whether it was due from “accidental 
means,” reaching the conclusion that it was, applying United States etc., v. Barry, 
supra, refusing to adopt the opposite reasoning and conclusion in Elsey vy. Fidelity 
& Casualty Co., supra, but adopting that of Gallagher v. Fidelity & Casualty Ce., 
by the Appellate Division of the New York Supreme Court, 163 App. Div. 556. 
148 N. Y. S. 1016, which was then pending in New York Court of Appeal and 
later affirmed by that court, 221 N. Y. 664, 117 N. E. 1067. ; 

Oi the cases brought to our attention by the briefs of the parties and those 
which we have examined, coming to our notice through our own research, running 
into a large number, there are comparatively few directly and unconditionally 
holding that sunstroke is a disease except Elsey v. Fidelity & Casualty Co., supra, 
Dozier v. Fidelity & Casualty Co., supra, and Sinclair v. Maritime Pass. Assur. 
Co., 3 El. & El. 478. 

We reach the conclusion that best reasoning and best authority require a 
finding, as we do, that under the terms of the present policy sunstroke is not to be 
classed as a disease. 

[2, 3] This conclusion is more strongly impressed upon us when we consider 
that in Harris v. Am. Casualty Co., 83 N. J. Law, 641, 85 A. 194, 196, 44 L. R. A. 
(N. S$.) 70, Ann. Cas. 1914B, 846, and Weiss v. Union Indemnity Co., 107 N. J 
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Law, 348, 153 A. 508, 509, we held: “It is a familiar rule that the words used in 
a policy of insurance should be interpreted most strongly against the insurer where 
the policy is so framed as to leave room for two constructions.” And that in 
Bennett v. Van Riper, 47 N. J. Eq. 563, 566, 22 A. 1055, 1056, 14 L. R. A. 342, 24 
Am. St. Rep. 416, adopting the language of C. J. Gibson in Schuykill Navigation 
Co. v. Moore, 2 Whart. (Pa.) 491, this court said: “Where there is no fixed legal 
or technical meaning which the court must follow in the construction of a con- 
tract, then ‘the best construction * * * is that which is made by viewing the 
subject of the contract as the mass of mankind would view it; for it may be 
safely assumed that such was the aspect in which the parties themselves viewed 
it. A result thus obtained is exactly what is obtained from the cardinal rule of 
intention.’ ” 

So, interpreting the policy of insurance here involved in connection with the 
facts of this case, we conclude that sunstroke, the admitted cause of death of the 
insured, is not to be considered as a disease, but that such death was the result 
“directly and independently of all other causes, of bodily injuries sustained through 
external, violent and accidental means * * *” not “caused by or contributed 
to directly, or indirectly, or wholly or partially, by disease or bodily or mental 
infirmity. * * *” 

The judgment under review is therefore reversed, with costs, and the caus2 
remanded to the court below for the purpose of entering judgment in favor of 
the plaintiff and against the defendant. 

For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Het- 
field, Dear, Wells, Dill—15. 


KRESSE v. METROPOLITAN LIFE INS. CO 
SAME v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Nos. 107—134. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 634. 
INSURANCE. 


Rebuttable presumption exists that death of insured was not suicidal. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2, INSURANCE. 

Kvidence that insured who was found dead from asphyxiation met death by 
accidental means within accident policies Aeld to warrant denial of insurer's mo- 
ion for nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

4. INSURANCE. 

Burden of proof that insured committed suicide did not rest on insurers, in 
rder to prevent recovery by beneficiary, who, to recover, must prove by pre- 
ponderance of evidence that insured met death by accidental means within ac- 
cident policies. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal from Supreme Court. 

Actions by Selma Kresse against the Metropolitan Life Insurance Company 
ond against the Equitable Life Assurance Society of the United States. From 
judgments in favor of plaintiff, defendants appeal. 

Judgments set aside, and a venire de novo allowed. 

Perkins, Drewen & Nugent, of Jersey City, for appellant Metropolitan Life 
Ins. Co. 

Collins & Corbin, of Jersey City (Edward A. Markley, of Jersey City, of 
counsel), for appellant Equitable Life Assur. Soc. 

Richard Doherty, of Jersey City, for respondent. 

Brocan, Chief Justice. 


_ This is an appeal from a judgment in favor of the plaintiff below, Selma 
Kresse, and against the defendants, Metropolitan Life Ins. Company and the Equit- 
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able Life Assurance Society of the United States. There were two actions, one 
against each company, and they were consolidated. 

Mrs. Kresse was the beneficiary named in the policies of accident insurance 
issued by these companies to her husband, now deceased. The contract issued by 
the Metropolitan Life Insurance Company contained an agreement to pay the 
beneficiary the sum of $5,000 in case of death of the insured “caused directly and 
independently of all other causes by violent and accidental means.” There was 
a further provision that “this insurance shall not cover suicide or any attempt 
thereat while sane or insane.” A like provision in the policy of the Equitable Life 
Assurance Society of the United States was to the effect that the indemnity was 
payable “upon due proof that the death of the Insured resulted solely from bodily 
injuries caused directly, exclusively and independently of all other causes by exter- 
nal, violent and purely accidental means,’ and a provision that such injuries or 
death shall not be the result of “or caused directly or indirectly by self destruc- 
tion,” ete. 

The deceased husband of the plaintiff was forty-five years of age at the time 
of his death, and lived with his wife and twelve year old daughter in their own 
home. He was a draftsman by profession and, at the time of his death, unemployed. 
His wife made a living for the family as a dressmaker. On the day that the insured 
died, he was alone in the house, his wife and daughter having left about 3:10 
o'clock in the afternoon so that the twelve year old daughter might go to a danc- 
ing class. They were expected back about 7 o’clock in the evening; the deceased 
having said that he would have the supper ready. That evening, at about five 
minutes before 7, the mother and daughter returned, found the house in darkness, 
rang the front door bell, and, getting no response, called upon a neighbor for help. 
The result was that, when entrance was gained by way of the cellar, the insured 
was found dead from asphyxiation by illuminating gas. The neighbor who had 
forced an entrance into the house testified that upon entering the cellar he smelled 
gas; thence he proceeded up the rear stairs to the door of the kitchen, the smell 
of gas increasing. He had a search-light with him, which he used. On opening 
the kitchen door, he discovered the body of the insured “sitting on a chair in the 
breakfast nook, slumped over, laying there, with his head against the table—sit- 
ting down.” Four of the valves on the gas range were wide open, and the witness 
described the gas as “roaring” out of the four open burners. All doors and 
windows were tightly closed. This witness, Berg, shut off two of the open gas 
valves on the range, and, hurrying out of the building, called the police. The 
officer who responded testified that on entering the house he was met by a “cloud 
of gas; that everything in the kitchen was closed, the dining room door, the kitchen 
windows and everything else.” On the gas range over the right front burner was a 
small cooking pot containing some cold water. 


Mrs. Kresse brought suit on these policies of insurance, alleging facts that 
brought the death of her husband within the obligation of the contract of insurance. 

The answers deny the allegations in the complaint, and set up as separate 
defenses that due and proper notice of death was not given, and that the deceased 
came to his death by self-destruction. 

The consolidated cases were tried, submitted to the jury, and verdicts returned 
against the defendants. 


The appellants write down six reasons for reversal; the first being that the 
trial court erred in denying defendants’ motion for a nonsuit and a direction of 
verdict. We think the motion for a nonsuit was properly denied. 


[1, 2] There is a legal presumption against suicide, and that presumption, 
coupled with the other proofs in the case on the part of the plaintiff, made out a 
prima facie case. The plaintiff was entitled to the benefit of the presumption that 
the death of the insured was not caused by self-destruction. This presumption, of 
course, is rebuttable. After the plaintiff’s evidence was received and the testimony 
on behalf of the defendants, tending to prove suicide, adduced, the question still 
remained, Did the deceased come to his death through accidental means? 

[3] “In an action on a policy of accident insurance the burden rests upon the 
plaintiff to make a prima facie case in favor of a recovery by showing that the 
death of or injury to the insured, was the result of violent, external and accidental 
means as required by the policy and the introduction of the defense of suicide does 
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not shift the burden.” 1 C. J. 496, § 284; Globe Indemnity Co. v. Reinhart, 152 
Md. 439, 137 A. 43. A eisai in law makes out a prima facie case, and a jury 
question arises by the introduction of evidence tending to overthrow that presump- 
tion. Kruger v. Brown, 79 N. J. Law, 418, 75 A. 171. 

The other grounds of appeal challenge the charge of the trial court. At 
the request of the plaintiff, the court charged the jury as follows: 

Third. “In respect of every human death not appearing to be suicidal, there 
is a presumption in law that such death was not suicidal; such presumption applies 
in this case, and the burden of proof that the deceased came to his death by suicide 
rests upon the defendant.” 

|4-8] This excerpt from the charge contains harmful error. The burden of 
proof that deceased committed suicide did not rest on defendant. The burden 
of proof rests on the plaintiff, and never shifts to the defendant. If, in attempt- 
ing to discharge that burden, the plaintiff does not make out a prima facie case, 
a nonsuit should be entered. If a prima facie case be made out, it is the duty: 
of the defendant to submit evidence to offset the plaintiff's case, and, where there 
is new matter pleaded by the defendant, it is his duty to go forward with the 
new matter, but the burden of proof in this and any other case remains where it 
was at the outset. The issue here is, Did the plaintiff's decedent meet his death 
by the accidental means as limited in the policy? 

“The introduction of the defense of suicide does not shift the burden al- 
though the presumption in favor of sanity is, in the absence of contravailing 
proof, sufficient in itself to establish prima facie that death occurred otherwise 
than by self-destruction.” 1 C. J. 496, § 284; Bernick v. Illinois Commercial 
Men's Ass‘n, 175 Ill. App. 511; Whitlatch v. Fid. & Cas. Co., 149 N. Y. 45, 43 N. 
I. 405; Hill v. Central Acc. Ins. Co., 209 Pa. 632, 59 A. 262; Weil v. Globe In- 
demnity Co., 179 App. Div. 166, 166 N. Y. S. 225. 


[9] The following is the plaintiff's sixth request which the court charged: 

Sixth. “In discharging the burden of proving that the deceased came to his 
death by suicide as expresscd in one policy and by self-destruction as expressed 
in the other, the defense cannot prevail through the mere proof of circumstances 
which render the conclusion of suicide probable if in the case there are other cir- 
cumstances which render it equally probable that the death was not suicidal.” 

This charge contains reversible error. When the court said, “in discharging 
‘he burden of proof, that the deceased came to his death by suicide or self-de- 
struction,” ete., that statement put the burden on the defendants, and manifestly 
the defendants below had no such burden. As has been said, the issue was not, 
Nid the deceased commit suicide? but throughout the trial, from the beginning 
to the end, the issue was, Did the deceased meet his death by the accidental 
means against which the contract of insurance insured? 

[10] Now as to the remainder of this portion of the charge, the court said, 
the defense cannot prevail through the mere proof of circumstances which render 
the conclusion of suicide probable if in the case there are other circumstances 
which render it equally probable that the death was not suicidal. An analysis of 
ihis instruction to the jury shows it to mean that, if the proofs on the one side 
as against the other be co-equal, there should be a finding for the plaintiff. This 
is error. Where the proofs presented by each side turn out to be equally per- 
suasive on the issue in the case, it is the duty of the jury to find for the defend- 
ant. 

11} It is fundamental that, when a plaintiff has established a prima facie 
case, the defendant is bound to controvert it by evidence or suffer judgment. 
When evidence is submitted by the plaintiff on the one hand and by the defend- 
= on the other, then the question arises as to whether the burden of proof 
has been sustained by the plaintiff upon whom it has rested from the beginning. 
It is not shifted by the proceedings during the trial, and the jury should be in- 
structed that all material facts tendered by the moving party must be established 
by that party by a preponderance of the evidence. 


The eleventh and twelfth requests which the court charged are as follows: 

Eleventh. “If the deceased, without any intention to destroy himself, ignited 
the burners of the gas range and came to his death through the exhaustion of 
the oxygen in the room necessary to the continuance of his life and which ex- 
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haustion was produced by the combustion of the gas so ignited, his death was not 
thereby suicidal.” 

Twelfth. “If the deceased, without any intention to destroy himself, ignited 
the burners of the gas range and the same afterwards extinguished by the over- 
flow of water on such burners, or by the exhaustion of oxygen in the room re- 
sulting from such combustion, or by any other means which the deceased did not 
intentionally induce, and thereby a free flow of unignited gas from the burners 
resulted in causing his death, in those circumstances the same was not suicidal.” 

[12-14] In these excerpts of the charge the statement of the court to the 
jury was predicated upon facts which were not in evidence. Juries should be in- 
structed on the proofs in the case, and should not be permitted to wander into 
the field of speculation or guess. There was no testimony in this case to sup- 
port the postulates contained in the charge complained of. The charge contains 
unproved assumptions, and the brief of the plaintiff-respondent frankly admits it. 
There was no testimony that the burners in the gas range had been ignited and 
that the oxygen in the room had been exhausted nor that the burners had been 
extinguished by the overflow of water from the pot for boiling water and the 
like. It is error in law if a fact is said to be in proof where there is no testimony 
to support it. Gerety v. New York & N. J. R. Co., 89 N. J. Law, 175, 98 A. 400; 
_— & Bennett v. State, 41 N. J. Law, 370; Heindel v. Hetzel, 82 N. 3) baw, Tod, 
82 A. 511. This applies alike to criminal as well as civil cases. 

The plaintiff here, in order to recover, must prove by a preponderance o1 
evidence that her insured came to his death by accidental means within the terms 
of these policies. Now the test of the defendants’ liability to pay under these 
circumstances was not the bare fact that her insured died, but that he died by 
accidental means, and so she has the burden of proving it. The burden of going 
forward frequently changes, but the burden of proof, that is, the problem of per- 
suading or convincing the jury that the plaintiff is entitled to recover, remains 
with the plaintiff throughout the case. 

The judgments under review will be set aside and a venire de novo allowed. 

For affirmance: none. 

For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Het- 
field, Dear, Wells, Dill—15. 


SHAPIRO v. METROPOLITAN LIFE INS. CO. No. 51. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 637. 


INSURANCE. 

Evidence held not to establish falsity of insured’s representations, in applica- 
tion for life insurance, relating to attendance by physician as basis for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Questions in application for life insurance, relating to applicant's health and 
certain physical ailments, required truthful answer to full extent of applicant's 
knowledge and his bona fide belief and opinion. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE. 

Answers in application for life insurance, relating to applicant’s health and 
certain physical ailments, are deemed warranties only of bona fide belief and 
opinion of applicant (Comp. St. Supp. § 99—94). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

INSURANCE. 

Applicant for life insurance, in making statement concerning good health 
must have reason to, and must believe that he was in good health at time. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. INSURANCE. | 

Where question in application for life insurance is ambiguous, doubt must be 
resolved against insurer in determining whether answer is false. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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Appeal from Court of Chancery. 
Suit by Betty Shapiro against the Metropolitan Life Insurance Company. 


From a decree in favor of the complainant (110 N. J. Eq. 287, 159 A. 680), the 
defendant appeals. 


Decree affirmed. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Seclow & Nessanbaum, of Bayonne, for respondent. 

HEHER, Justice. 

On May 1, 1930, appellant issued a_ policy of insurance upon the life of 
‘respondent’s father, Barney Laden. The insured died on April 20, 1931. Tumor 
of the media terminus was the cause of death. The policy provided that it should 
be incontestable after it had been in force for a period of two years from the 
date of issue. Respondent’s bill alleged that insured, prior to his death, requested 
appellant, in the manner provided by the policy, to designate her as the beneficiary 
thereunder, and prayed that appellant be decreed to indorse the requested change 
of beneficiary on the policy, and pay the amount thereof to her. Appellant counter- 
claimed, alleging that the policy was “fraudulently obtained,” in that false state- 
ments and representations relative to material matters were made by the insured 
“with intent to deceive” appellant, and praying a rescission of the contract and a 
surrender of the policy for cancellation. 

The false statements specified were: (a) That he was in good health; (b) 
that he had never been sick; (c) that he was without any physical defect or 
infirmity: (d) that he had never had asthma, bronchitis, or tumor; and (e) that 
he had never been attended by any physician in the preceding period of five years. 

The learned Vice Chancellor concluded that the insured, in making the state- 
ments and representations claimed to be false, did not have an intent to deceive, 
and that they were therefore not “fraudulent” within the meaning of the policy 
provision required by chapter 179 of the Laws of 1925 (Pamph. L. 1925, p. 436 
[Comp. St. Supp. § 99—94]), stipulating, inter alia, that “all statements purporting 
to be made by the insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties.” 

{1] Appellant insists that these representations were untrue in fact, and 
rclated to matters material to the risk assumed, and that even though made with- 
out conscious fraud, it was entitled to a rescission in equity. Passing the question 
as to the obligation resting upon appellant, under the issue framed, to prove 
moral or conscious fraud (Metropolitan Life Insurance Co. vy. Sussman, 109 N. J. 
Eq. 582, 158 A. 406) we have reached the conclusion that false representations, in 
the particulars indicated, were not made by the insured. The proofs did not tend 
to establish the falsity of the representation that he had not been attended by « 
physician in the preceding period of five years. He had not been “attended” by a 
physician within the meaning of that term as employed in the policy. In the event 
of an aftirmative answer, the insured was required to state “how long sick.” By 
subsequent questions he was asked if he had had any treatment within that period 
at any dispensary, hospital, or sanatorium, and how much time he had lost from 
work through illness. 

The insured’s consultations with his physician related to a coughing affection. 
The first occurred on May 11, 1929, when the physician called at his home to 
visit a patient who resided there. Thereafter he called at the physician’s office on 
three or four occasions. The physician testified that his diagnosis was asthmatic 
bronchitis. He did not, however, inform the insured that this was his conclusion: 
and it is clearly inferable from his testimony that he was unable to find a patho- 
logical basis for the condition in question. He agreed that the coughing was 
caused by the tumor which resulted in death, but obviously this was a subsequently 
formed opinion, based upon the discovery of this malignant growth during his 
last illness. He was concededly unaware until then of the existence of the tumor. 
He apparently regarded the condition as trivial, and merely advised the insured to 
cease smoking. The proofs do not show that he prescribed medicine or administered 
treatment in any form. Appellant’s medical examiner observed the condition that 
moved the insured to consult his physician. He answered thus the query as to 
whether there was any disease or impairment of the respiratory system: “Sounds 
louder over upper bronchial tubes; slight throat cough once in a while; wheezing 
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due to smoking.” He refused to classify the insured as a first-class risk because 
he was an “excessive smoker.” Appellant's underwriter withheld approval of the 
application, and an examination by another physician was ordered. Upon his 
report the application was approved. These examinations resulted, apparently, in 
the disclosure of the same symptoms found by the insured’s physician, and a like 
diagnosis. There was, in these circumstances, no false representation by the in- 
sured. Compare Clayton y. General Accident, etc., Assurance Corp., 104 N. J. 
Law, 364, 140 A. 307; Anders v. Supreme Lodge, Knights of Honor, 51 N. J. 
Law, 175, 17 A. 119, 120; Brunjes v. Metropolitan Life Insurance Co., 83 N. J. 
Law, 296, 84 A. 1062; Metropolitan Life Insurance Co. v. McTague, 49 N. Jj 
Law, 587, 9 A. 766, 60 Am. Rep. 661; 37 C. J. 464; 14 R. C. L. 1068. 

[2-5] The questions relating to the state of insured’s health, and his affliction 
during the specified period with any of the named diseases, necessarily were 
directed to insured’s knowledge only. They sought to probe the insured’s mind, 
and if he answered truthfully to the full extent of his knowledge there was 
necessarily no false representation. The question called only for the facts within 
the insured’s knowledge, and his bona fide belief and opinien. Even in the case 
of warranties, the rule adopted by this court is that, with respect to questions as 
to matters that the insurer must know are not within the personal knowledge of 
the applicant, and with respect to those that call, not for definite statements of 
fact, but for statements of belief or opinion, the letter of the contract is to be 
controlled by its spirit and purpose, and the answers will be deemed warranties 
only of the bona fide belief and opinion of the applicant. Henn v. Metropolitan 
Life Insurance Co., 67 N. J. Law, 310, 51 A. 689; Dimiek v. Metropolitan Life 
Insurance Co., 69 N. J. Law, 384, 393, 55 A. 291, 62 L. R. A. 774; Gilroy v. 
Supreme Court Indep. Order of Foresters, 75 N. J. Law, 584, 588, 67 A. 1037, 
14 L. R. A. (N. S.) 632; Anders v. Supreme Lodge, Knights of Honor, supra. 
It is essential only that the applicant, in making the statement that he was in 
good health, had reason to, and did, believe that that was the state of his health. 
Smith v. Prudential Insurance Co., 83 N. J. Law 719, 85 A. 190, 43 L. R. A. 
(N. S.) 431. As was said by Chief Justice Beasley, in Anders v. Supreme Lodge, 
Knights of Honor, supra, the insured did not warrant “the absolute truth of his 
answers, but only their truth to the extent of his knowledge.” If the question is 
ambiguous, the doubt must be resolved against the insurer in determining whether 
or not the answer is false. Clayton v. General, etc., Assurance Corp., supra, 
Anders y. Supreme Lodge, Knights of Honor, supra. 

For the reasons herein stated, the decree will be affirmed. 

Decree affirmed, with costs. 2 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Case, Bodine 


Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, Dear, 
Wells, and Dill—14. 


For reversal: None. 


GUARDIAN LIFF INS. CO. OF AMERICA v. MARECZKO et al. 
Court of Errors and Appeals of New Jersey. Sept. 27, 1933. 
168 Atlantic Reporter 642. 
7. INSURANCE. 


Insured’s widow, who was former beneficiary, Aield not to have equitable lien 
upon proceeds of life policy for premiums paid by her, where such premiums 
were paid when she was beneficiary and policy provided for change of beneficiary 
at will of insured. 

(For other cases, see Insurance, Dec. Dig. $ 590.) 

Appeal from Court of Chancery. 

Interpleader suit by the Guardian Life Insurance Company of America 
against John Mareczko and Nellie Maresko. From a decree for John Mareczko, 
Nellie Maresko appeals. 

Affirmed. 

Sorg, Duncan & Bailey, of Newark (George B. Bailey, of Newark, of coun- 
sel), for defendant-appellant. 

Precker & Precker, of Newark, for defendant-respondent. 

HEHER, Justice. 
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The decree in this interpleader suit awarded to defendant-respondent, John 
Mareczko, the proceeds of a policy of insurance in the sum of $10,000, issued by 
complainant, on June 22, 1929, upon the life of his brother, Paul. Appellant, the 
insured’s wife, was the designated beneficiary. The right of insured to change 
the beneficiary was expressly reserved, and on December 2, 1931, at his request, 
respondent was named beneficiary under a clause of the policy which provided 
that the “insured may (a) change and successively change the beneficiary here- 
under, whether original or substitute, without the consent of such beneficiary. 
*** The insured may declare the designation of any beneficiary to be irrevocable. 
During the lifetime of any irrevocably designated beneficiary the insured shall 
not have the right to revoke or change the designation of that beneficiary with- 
cut the written consent of such beneficiary filed with the Company at its Home 
Office. Every change of beneficiary or change from revocable to irrevocable 
designation must be made by written notice to the company at its Home Office, 
accompanied by the policy, and shall take effect only when endorsed on this - 
policy by the Company.’ 

The insured’s designation of his widow as beneficiary was not made irrevo- 
cable by declaration to the insurer, either written or oral, and the change of 
beneficiary, it is conceded, was effected in the manner provided by the quoted 
clause of the policy. 

The insistence of appellant is (1) that there was a gift of the policy to her 
by her husband, accompanied by delivery, and that this gift had the attribute of 
‘rrevocability, notwithstanding the express reservation of the right to change the 
beneficiary; and (2) that the policy was issued pursuant to an oral agreement be- 
tween them, whereby the insured agreed to procure the policy of insurance, mak- 
ing appellant the beneficiary, in consideration of her promise to pay the pre- 
miums accruing thereon, and that in the circumstances the designation of appell- 
ant as beneficiary was irrevocable, notwithstanding the express reservation of 
such right. Appellant further insists that, in the event of her failure to establish 
a gift of the policy of the asserted agreement, she is equitably entitled to reim- 
bursement for premiums alleged to have been paid by her. 

The Vice Chancellor concluded, and correctly in our opinion, that the proofs 
failed to establish a gift of the policy. Appellant insisted that the insured de- 
livered the policy to her shortly after it was issued, and that it remained in her 
possession until it Was surreptitiously removed from a bank safe deposit box 
rented in the name of her infant daughter on May 26, 1931, when the insured de- 
parted on a trip to Russia. Until then the policy, she maintained, had been in 
her possession at home. This policy and other papers, so the appellant and her 
daughter testified, were placed in the safe deposit box by the daughter. The lat- 
ier only had access to the box. The assured a from Russia ag time in 
October or November, 1931, and died on January 25, 1932. On the day of his 
death, appellant and her daughter discovered, so they testified, that the policy 
was not in the safe deposit box. The daughter said that in November, 1931, after 
her father’s return, her mother suggested that she examine the contents of the 
safe deposit box to “make sure the policy was there.” She did so, and found it in 
the box. Appellant and her husband were then undoubtedly in the throes of bit- 
ler marital conflict. She separated from him on December 18, 1931, without jus- 
tification, it would seem, although she attempted to defend that course. 

The undisputed evidence is that on December 2, 1931, the insured had pos- 
session of the policy. He delivered it to the insurer, at its home office, for the 
purpose of having respondent designated as beneficiary. Earlier on that day he 
informed an agent of the insurer that he desired to change the beneficiary, and 
was furnished with the form prescribed for effecting such change, and was ad- 
vised that he was required to present the policy at the home office for the formal 
indorsement thereon of the requested change. He was apparently unaware that 
an appropriate policy indorsement was requisite, and his prompt production of it 
establishes possession in him. On December 7, 1931, the insurer mailed the pol- 
icy, with the requested change of beneficiary indorsed thereon, to respondent. 
The bank records disclosed the visits made by appellant’s daughter to the safe 
deposit box. The bank’s rules required that she attest each visit by her signa- 
‘ure, and she identified as genuine all signatures appearing on the registry card, 
except a signature, purporting to be hers, attesting a visit made on December 8. 
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1931. Obviously, an imposter could not have taken the policy from the box on 
this day, for it had been delivered by the insured to the insurer on December 2. 
The daughter denied that she had delivered the policy to her father, or made it 
impossible for him to procure it. Her integrity is not questioned. She testitied 
at the call of her mother, and there is no suggestion that she was a hostile wit- 
ness. Thus the testimony of the widow that she possessed the policy was com- 
pletely refuted. 

{1] The requisites of a valid gift inter vivos are, first, a donative intent on 
the part of the donor; second, an actual delivery of the subject-matter of the gift 
unless it be a chose in action, like a certificate of shares of stock or evidence of 
indebtedness, in which case the delivery must be of that variety Of which it is 
ost capable; and, third, the donor must strip himself of all ownership and do- 
minion over the — matter of the gift. Taylor v. Coriell, 66 N. J. Eq. 262, 
7 A. yo Swayze Huntington, 82 N. J. Eq. 127, 133, 87 A. 106, affirmed 83 N. 

. Eq. 335, 91 A. 1071: Besson v. Stevens, 94 N. J. Eq. 549, 556, 120 A. 640; Steven- 
son y. Earl, 65 N. J. Eq. 721, 55 A. 1091, 103 Am. St. Rep. 790, 1 Ann. Cas. 49; 
Nicklas v. Parker, 69 N. J. Eq. 743, 61 A. 267, affirmed 71 N. J. Eq. 777, 61 A. 
267, 71 A. > 14 Ann. Cas. 921; Conners vy. Murphy, 100 N. J. Eq. 280, 134 A. 
681, 53 goods LETS. 

{2] A eo of life insurance may, like other choses in action, be assigned as 
a gift inter vivos, and the assignment requires no consideration to support it. 
The mere delivery of the policy to the donee, without written assignment, but 
with a clearly manifested intention to make a gift, is sufficient to satisfy the rule 
requiring delivery of the thing given. Metropolitan Life Insurance Co. vy. Hag- 
gerty, 109 N. J. Eq. 663, 158 A. 524; Prudential Insurance Co. v. Deyerberg, 101 
N. J. Eq. 90, 137 A. 785; Travelers’ Insurance Co. y. Grant, 54 N. J. Eq. 208, 212, 
33 A. 1060. 

[3, 4] The proofs here utterly fail to establish either a donative intent or de- 
livery of the subject-matter. The gift of a policy of life insurance must go into 
immediate and absolute effect, and be irrevocable. Although appellant insists 
that her designation as beneficiary was intended to be irrevocable, the policy 
does not so provide. The right to change the beneficiary was expressly reserved. 
The burden is upon appellant to prove the gift asserted. It is impossible to re- 
concile appellant's testimony that the policy was delivered to her, and placed i in a 
safe deposit box with the insured’s undisputed possession of it at the time he ef- 
fected a change of beneficiary. 

[5] The next point presented for consideration is that, assuming the failure 
uf proof of a valid gift inter vivos, the transaction possesses all the Cheats ofa 
binding contract. But there is a like failure of proof of the asserted agreement 
to make appellant the irrevocable beneficiary, in consideration of her promise to 
pay the premiums. The evidence is not convincing that the premiums were paid 
from her earnings, as she claims. While she insisted .that her husband was « 
spendthriit, and had never supported her, he was undoubtedly a wage-earner, and 
appellant’ s own testimony furnishes a basis for the conclusion that his earnings 
were applied to the satisfaction of the premiums. When her husband lost his em- 
ployment, the premium was reduced by a cancellation of the policy provisions for 
double indemnity and disability benefits. And there was evidence that, on the 
cve of his departure for Russia, he gave his wife $1,950, from which it is fairly 
inferable that he was thereby making provision for the payment of the premiums 
which would accrue during his absence, as well as for the satisfaction of neces- 
sary family obligations. 

[6] On an appeal from a decree in chancery, great weight is given to a finding 
upon a question of fact, because the Vice Chancellor, who sees the witnesses and 
nears them testify, has better opportunities to judge their credibility than the 
reviewing court. Cartan vy. Phelps, 91 N. J. Eq. 312, 109 A. 291. 

[7] It follows from the foregoing that appellant is not entitled to the prem- 
iums paid on the policy. Assuming payment by her, they were made while she 
was the nominated beneficiary, on a contract whose very essence was that it was 
subject to change at the will of the insured. Spengler vy. Spengler, 65 N. J. Eq. 
176, 55 A. 285; Gifford v. Gifford, 93 N. J. Eq. 299, 115 A. 654; Metropolitan Life 
Insurance Co. vy. Tesauro, 94 N. J. Eq. 637, 120 A. 918. She therefore has no 
equitable lien upon the fund for reimbursement of the moneys thus paid. 





Life] Sellert v. Metropolitan Life Ins. Co. 325 


Decree affirmed, with costs. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, Dear, 
Wells, and Dill—14. 


For reversal: None. 


SELLERT v. METROPOLITAN LIFE INS. CO. No. 428. 
Supreme Court of New Jersey. Oct. 23, 1933. 
168 Atlantic Reporter 766. 
INSURANCE. 

Whether insured died accidental death from fall, within double indemnity 
clause of policy, held for jury, notwithstanding original proofs of loss indicated 
disease as cause of death. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

\ppeal from Second District Court, Hudson County. 

Action by Bertha Sellert, administratrix of the estate of John Sellert, dunentel, 


against the Metropolitan Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 


Affirmed. 

Argued May term, 1933, before Parker, Lloyd, and Perskie, JJ. 

Perkins, Drewen & Nugent, of Jersey City, for appellant. 

Isaac W. Seiler, of Bayonne (Maurice C. Brigadier, of Bayonne, of counsel), 
for respondent. 

Per Curiam. 

[his case is to recover double insurance by reason of alleged accidental death. 
rhere was a verdict in favor of the plaintiff, and the insurance company appeals 
_ The grounds urged for reversal are that there were no proofs of death made 
in compliance with the terms of the policy of insurance, and that there was no 


adequate proof that the insured came to his death from accidental causes apart 
from all others. 


John Sellert had a policy of insurance with the Metropolitan Company upon 
which the face of the insurance would be paid if death were due to natural causes, 
but, if death were due to “bodily injuries solely through external, violent, and 


accidental means * * * the company will pay in addition to any other sums 
due under the policy * * * an accidental death benefit equal to the face amount 
of insurance. 

The history of the case discloses that Sellert was either taken sick or injured 
on January 6, 1930, and died on February 17th following. After the death, the 
proofs of loss indicating disease as the cause of death were presented and the 
company paid the straight amount of the policy. A few months later an additional 
claim was made against the company for the death benefit due to death from acci- 
dental causes. The company refusing payment, the present suit was instituted. 

The proofs of loss comprise a number of affidavits from which it appears 
that on the morning of January 6, 1930, a fall was heard in the hallway of the 
house of the deceased, and later in the morning the deceased was found uncon- 
scious, lying on the cellar floor near the steps. There were marks on his face, 
head, and body, his mouth and nose were filled with blood, and his hip was 
injured. All of this tended, of course, to indicate that there had been a fall, and 
presumably that this was due to accident. When the trial came on, substantially 
the same proofs were presented in the form of testimony of the witnesses, with 
additional proof of a fracture of the skull coming from the defendant’s medical 
expert. Against this the company offered the earlier proofs of loss. They also 
produced medical testimony tending to show that the death was due to natural 
causes and not to injury. 

A fair question of fact was thus presented to the jury on both questions. We 
have had other cases quite similar as to the sufficiency of evidence in this class 
of cases; the most recent being Runyon v. Commonwealth Casualty Co., 154 A. 
397, 9 N. J. Misc. 487, where it was held that proofs no stronger required sub- 
mission to the jury. 

The judgment is affirmed, with costs. 
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GILMORE v. DURHAM LIFE INS. CO. No. 89. 
Supreme Court of North Carolina. Oct. 11, 1933. 
171 Southeastern Reporter 57. 
INSURANCE. 

Where life policy, though issued, was not delivered because insured, in sound 
health at date of application, was not in sound health when policy was issued, 
and application and policy absolved insurer from liability if insured was not in 
sound health on delivery of policy, policy never became effective, precluding recov- 
ery. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Superior Court, Buncombe County; Alley, Judge. 

Action by Alice Gilmore against the Durham Life Insurance Company. From 
a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

This action was begun and tried in the general county court of Buncombe 
county. From judgment that plaintiff recover of the defendant, on the policy of 
insurance issued by the defendant and described in the complaint, the sum of 
$250 with interest from May 20, 1932, and the costs of the action, the defendant 
appealed to the superior court of Buncombe county. At the hearing of the appeal, 
the judgment was affirmed by the superior court, and the defendant appealed to 
the Supreme Court. 

I. O. Brady, of Raleigh, and Sale, Pennell & Pennell, of Asheville, for 
appellant. 

Connor, Justice. 

The plaintiff is the widow of Dewey A. Gilmore, who died in the city of 
Asheville, N. C., on May 20, 1932. She is the beneficiary in the policy described 
in the complaint. This policy was issued by the defendant on May 9, 1932, and 
insured the life of Dewey A. Gilmore in the principal sum of $500. It is pro- 
vided in the policy that if the death of the insured shall occur within twelve 
months from the date of its issuance, only one-half of the principal sum shall be 
payable to the beneficiary. For this reason if the defendant is liable on the policy, 
~ Sennen amount which the plaintiff is entitled to recover in this action is 
$250. 

The application for the policy described in the complaint was signed by 
Dewey A. Gilmore at Asheville, N. C., on April 28, 1932. The application contains 
a provision as follows: “I agree that the policy which may be granted by the 
Company upon this application shall be accepted subject to the conditions and 
agreements contained therein, and that no obligation shall exist against said com- 
pany under said policy, although I may have advanced premiums thereon, unless 
such policy is delivered to me, and unless upon its date and delivery the life 
proposed shall be alive, and in sound health.” 

The policy issued by the defendant at its home office in Raleigh, N. C., on 
May 9, 1932, contains a provision as follows: “Provided, however, that no liabil- 
ity is assumed by the company prior to the date hereof, nor unless on such date 
and on the delivery of the policy, the insured is alive and in sound health.” 


All the evidence at the trial showed that although the insured was in sound 
health at the date of the application, he was not in sound health at the date of 
the issuance of the policy, and that for that reason the policy was not delivered 
to the insured. He had become ill on May 8, 1932, and continued ill until his 
death on May 20, 1932. There was no time between the date of the issuance of 
the policy and the date of insured’s death, when he was in sound health. After his 
death, the policy was returned to the defendant by its agent at Asheville, N. C., 
to whom it had been sent for delivery according to its terms, and who had 
failed to deliver it because of the unsound health of the insured. All the evidence 
showed that there had been no actual delivery of the policy to the insured; there 
was no evidence tending to show a constructive delivery of the policy, which at 
no time passed from the possession and control of the defendant. 

By reason of the express provisions in the application signed by the insured, 
and in the policy issued by the defendant, the policy sued on in this actton did 
not become effective during the lifetime of the insured. For that reason there was 
error at the trial in the refusal of the court to dismiss the action by judgment as 





Life] Sellers v. Life Ins. Co. of Virginia 327 


of nonsuit. The judgment of the superior court affirming the judgment of the 
county court must be reversed. See Turlington v. Ins. Co., 193 N. C. 481, 137 
S. E. 422: McCain v. Ins. Co., 190 N. C. 549, 130 S. E. 186; Powell v. Ins. Co., 
153 N. C. 124, 69 S. E. 12; Ray v. Ins. Co., 126 N. C. 166, 35 S. E. 246; Ross v. 
Ins. Co, 124:N: C. 395, 32'S... EB. 733, 

The action is remanded to the superior court of Buncombe county that judg- 
ment may be entered in said court in accordance with this opinion. 

Reversed. 

SELLERS v. LIFE INS. CO. OF VIRGINIA. No. 268. 
Supreme Court of North Carolina. Nov. 1, 1933. 
171 Southeastern Reporter 328. 

INSURANCE. 


Where life policy had lapsed under extension agreement for failure to pa} 
balance of quarterly premium, subsequent mailing of regular quarterly notice 
that quarterly premium would be due at time stated did not revive policy (C. S 
§ 6465). 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

\ppeal from Superior Court, Caldwell County; Finley, Judge. 

Action by Minnie Bell Sellers against the Life Insurance Company of Vir- 
ginia. From a judgment of nonsuit at close of plaintiff’s evidence, plaintiff appeals. 

Affirmed. 

Civil action to recover on a policy of insurance. 

On August 12, 1931, the defendant issued a policy of insurance on the life of 
plaintiff's husband in the sum of $1,000. Quarterly premiums in the amount of 
$5.97 each were payable in advance. The premiums due August 12, November 12, 
1931, and February 12, 1932, were paid. When the next quarterly premium fell 
due, May 12, 1932, the assured made a partial payment of $1.92 and received an 
extension of time until July 12, 1932, within which to pay the balance of said 


quarterly premium. The extension agreement provided that failure to pay the 
balance on said extended date would render the policy void, without notice. This 
balance was never paid. 


In the latter part of July, 1932, the assured received from the defendant notice 
that quarterly premium of $5.97 would be due August 12, 1932. Said notice shows 
on its face that it was sent in compliance with the provisions of C. S. § 6465. 

The assured died August 4, 1932. 

From a judgment of nonsuit entered at the close of plaintiff's evidence, she 
appeals, assigning error. 

Louis A. Whitner, of Hickory, and Newland & Townsend, of Lenoir, for 
appellant. 

Self, Bagby, Aiken & Patrick, of Hickory, for appellee. 

Stacy, Chief Justice. 

It is conceded that the policy in suit lapsed on July 12, 1932, for nonpayment 
of balance of the May 12 quarterly premium, unless strict compliance was waived 
by mailing notice of the next regular quarterly premium due August 12, 1932, in 
accordance with the provisions of C. S. § 6465. ; 

As tending to support her claim of waiver, the plaintiff reliés upon Murphy 
v. Ins. Co., 167 N. C. 334, 83 S. E. 461, and Moore v Assurance Corp., 173 N. C. 
332, 92 S. E. 362, but these authorities are not accordant with plaintiff's position 
Had the notice been a demand for the payment of the extended balance due on 
the May 12 premium, similar to the demand in the Murphy Case, quite a different 
situation would have been presented. 

The doctrine of waiver, of course, is well established (New York Life Ins. 
Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841), but it is also uniformly held that 
a note given in extension of payment, in whole or in part, of a premium due on 
a life insurance policy, which provides for forfeiture of the policy in case the 
note is not paid at maturity, or that the contract of insurance shall cease and 
determine upon default in payment of the note according to its tenor, such pro- 
vision thereupon becomes, for the time being at least, the measuring stick for 
determining the rights of the parties, and avoids the policy, or contract of insur- 
ance, if said note is not paid at maturity. Hayworth v. Ins. Co., 190 N. C. 757, 
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130 S. E. 612; Underwood vy. Ins. Co., 117 N. C. 327, 98 S. E. 832: Iowa Life 
Ins. Co. v. Lewis, 187 U. S. 335, 23'S. Ct. 126, 47 L. Ed. 204: Diehl v. Ins. Co. 
204 Iowa, 706, 213 N. W. 753, 53 A. L. R. 1528. 

Mailing notice of the regular quarterly premium due August 12, 1932, in 
compliance with the provisions of the statute, was but a routine matter, and did 
not have the effect of waiving the intervening forfeiture and reviving the policy. 
Sexton v. Ins. Co., 160 N. C. 597, 76 S. E. 535; Perry vy. Security Life & Annuit; 
Co., 150 N. C. 143, 63 S. E. 679; MicCraw v. Ins. Co., 78 N. C. 149. 

The demurrer to the evidence was properly sustained. 

Affirmed. 


SMITH v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
No. 83. 
Supreme Court of North Carolina. Nov. 1, 1933. 
171 Southeastern Reporter 346. 
3. INSURANCE. 


Insured in group life policy held entitled to recovery without offering group 
policy in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
4. INSURANCE. 

Charge that filing of claim in own handwriting, after insured had been 


informed by insurer that they were out of blanks, would be substantial compliance 
with policy, held not error. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from Superior Court, Buncombe County; Alley, Judge. 

Action by Carl E. Smith against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals 

No error. 

This is an action brought by plaintiff against defendant to recover $502.3i) 
for total permanent disability on a group life insurance policy, which also pro- 
vided on death $500 payable to his wife, issued to him, dated November 1, 1929, 


No. 3215—88. The material provisions of the policy to be considered are as 
follows: 


“(1) The insurance upon the life of any employee shall automatically cease 
upon the termination of his employment with the employer in the specified classes 
of employees, ete. 

“(2) Total and Permanent Disability Provision: In the event that any em- 
ployee, while insured under the aforesaid policy and before attaining age 60 
becomes totally and permanently disabled by bodily injury or disease and wil! 
thereby presumably be continuously prevented for life from engaging mm ally 
occupation or performing any work for compensation of financial value, upon 
receipt of due proof of such disability before the expiration of one year from 
the date of its commencement, the Society will, in termination of all insurance 0! 
such employee under the policy, pay equal monthly Disability-instalments, ete. 

“(3) The first payment shall be due upon receipt of said proofs and shal} be 
for the amount of monthly Disability-instalments accrued from the commencement 
of said Total and Permanent Disability; and subsequent instalments shall be paid 
monthly during the continuance of such disability until the completion of said 
instalments.” 

The defendant denied liability and for a defense alleged: “That said Individual 
Certificate No. 3215—8& provides, among other things, that defendant's liability 
thereunder shall automatically cease upon the termination of the insured’s employ- 
ment with the Employer in the specified class of employees. That on August 2/, 
1931, American Enka Corporation, employer of the plaintiff, discharged said 
plaintiff for general unsatisfactory services; that the said plaintiff worked ever) 
day up to the date of said discharge, and was in good health and physical condi- 
tion on said date and prior thereto,” etc. =a 

Defendant's witness Cooke, the paymaster, testified: “We paid him (plaintitt) 
the regular monthly salary for September.” Again witness Cooke says: “We paid 
him another two weeks salary on September 15th.” Again says the same pay- 
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master: “He came two weeks later and got a pay check.” And defendant’s witness 
Heykoop, an official of the company, testified: “He was to be paid to the end oi 
September.” 

Plaintiff testified, in part: 

“T paid the amount on this policy up until the 30th of September, 1931. 

“Q. I hand you a piece of paper. I would like for you to state, if you can, 
what that it? A: I cannot see. (Examining under electric light) That is a stub 
of my check given me on September 1, paying me up to and through the 15th 
day of September, 1931, where the insurance shows up to be deducted there fo 
the month of September. 

“Mr. Wright: I wish to read one item: ‘Deductions, insurance $2.70.’ 

“The Court: You can find if he has any other insurance. It must be connected 
with this, or I will strike it out. Still I see no necessity for pursuing that line 
when the defendant admits that they are liable if you show disability. 

“Mr. Wright: If they will admit it in the record. 

“Mr. Du Bose: We say the insurance policy was in force according to its 
terms, from the day it was issued until the date of the termination of his employ- 
ment, just exactly as the policy reads, whether he paid a nickel or $50.00. 

“The Court: You admit if he incurred or sustained total disability within 
that time, you would be liable for it? 

“Mr. Bernard: Yes.” 

Plaintiff continued: “I began working for The American Enka Corporation 
May 13, 1929, at 7:30, and continued working there until August 27, 1931, when I 
was relieved from duty, but continued on the payroll until to and through Sep- 
tember 30, 1931. My duties were paint foreman in charge of paint when I began, 
and I continued in the same capacity all the time as paint foreman. * * * [I 
was drawing full pay up to September 30, 1931. The Company relieved me from 
August 27, 1931. * * * They did not require any work of me. I didn’t pre- 
tend to work. * * * After that my physical condition got worse. Mr. Heykoop 
complained to me on two or three different occasions before that. Nobody else 
made any complaint to me. Mr. Gills called me in the office. He was the Plant 
Manager, Production Manager is the way he was rated, and he called me in his 
ofice and said to me, ‘Mr. Smith, we are mighty sorry to have to do this, and 
we are especially sorry for your large family, and for this reason we are going 
to continue to pay you through the month of September, that you might have a 
long rest or vacation, whichever one you want to call it.’” 

The evidence of plaintiff was to the further effect that during the period of 
over two years plaintiff worked for the company he was subjected to breathing 
sulphuric acid and ammonia fumes and gases, which adversely affected his lungs, 
throat, and eyes; his back was strapped with adhesive tape and he went to Enka 
Hospital for treatment on a number of occasions; and in July, 1931, plaintiff 
intormed one of the officials of the company that his physical condition had gotten 
so bad that he was unable to take care of his job. Plaintiff developed tuberculosis 
and his eyesight became very greatly impaired, so that in January, 1932, nine- 
tenths of his eyesight was gone and could not be recovered. 

Dr. C. D. W. Colby, a witness for plaintiff, admitted a medical expert and a 
specialist on tuberculosis, testified in part: ; 

“At the time I examined Mr. Smith, September 39, 1931, my recommendation 
and orders to him were to rest. It is impossible to give an opinion as to the 
duration of this physical condition prior to September 30th. 

“Q. How long, in your opinion, had it existed? A. The whiteness of the 
nodes would indicate some long time, but the fuzz that surrounds the smaller 
branches or bronchial tree was of more recent date. I could not be exact. At the 
time I examined Mr. Smith I did not consider him fit to perform any physical 
labor without undue exhaustion.” 

Dr. S. S. Fay, a witness for plaintiff, a medical expert, testified in part: 

“I first examined Mr. Smith between the Ist and 10th of January, 1932. I 
don’t know the exact date. * * * His retina is practically destroyed, and that 
particular tissue is never regenerated, so on vision alone, I consider him totally 
disabled. I did take the trouble to examine his chest, though he told me that he 
was under Dr. Colby’s care there. He had bronchial breathing all over the chest 
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on the left side, and at that time he had a dry pleurisy and some little cavity 
over his chest. He was troubled also with gastric trouble. The two things per 
manent I considered the chest and the vision as the disability. The others were 
side issues. I saw him last about the last of March. 

“QO. Have you an opinion satisfactory to yourself as to whether or not the 
plaintiff, Carl E. Smith, is now permanently and totally disabled? A. Yes, I have 
an opinion. 

“Q. What is that opinion? A. I believe that he is totally disabled from eithe: 
point of view, either from chest or vision, that is, as to being capable of any 
gainful occupation. Both of them are permanent. I have an opinion satisfactory to 
myself as to whether or not this same condition that now exists, existed back in 
August 1931, and September 1931. 

“Q. In your opinion, was the trouble that you found there of recent origin, or 
of some long standing* A. I should say that the chest condition was of long 
standing, because fibrous tissue to that extent cannot be formed in a short time. 

“Q. How long do you think it would take to form that condition? A. It 
would be hard to put a definite time, but I would say a year or two; but as to 
the immediate activity nobody can say how long that took, but the old fibrous 
tissue was there for over a year. * * * He might be able to see to mix 
paint, but he is not physically able to do the painting, has not strength enough to 
do it, if he could do it, so that really the mixing is inconsequential. Any kind of 
work or exertion would wear him out very quickly. He has comparatively a small 
amount of lung tissue that is normal now, and it would just aggravate the condi- 
tion and make it worse. His chest condition will never be any better, and if he 
exerts himself, it would just make it worse.” 

Plaintiff, after leaving the Enka Corporation suffering with tuberculosis, with 
a wife and seven children dependent upon him, in his depleted condition, attempted 
to earn a little money to buy something to eat. He obtained minor jobs of part- 
time work. About half of the money going for paint and about two thirds of the 
balance for labor. Plaintiff retained not over $67 for what work he attempted to 
do, and this amount received covered a period of about a year and a half. 

Numerous exceptions and assignments of error were made by defendant in 
the court below; the material ones will be considered in the opinion. 

Bourne, Parker, Bernard & Du Bose, of Asheville, for appellant. 

Edward N. Wright and Eugene Taylor, both of Asheville, for appellee. 

CLARKSON, Justice. 

[1] At the close of plaintiff's evidence and at the close of all the evidence, 
the defendant made motions for judgment as of nonsuit. C. S. § 567. The court 
below overruled these motions, and in this we can see no error. It is the well- 
settled law in this jurisdiction that on a motion as of nonsuit all the evidence, 
whether offered by the plaintiff or elicited from defendant's witnesses, is to be 
considered in the light most favorable to the plaintiff, and he is entitled to every 
reasonable intendment thereon and every reasonable inference therefrom. 

The first issue submitted to the jury was as follows: “Did the defendant issue 
and deliver to the plaintiff certificate of policy of insurance No. 321588, dated 
November 1, 1929, as alleged in the complaint?” This issue was answered by 
consent, “Yes.” It was admitted that the premium on this policy was paid to 
September 30, 1932. rn 

The second issue is as follows: “Did the plaintiff prior to the termination 
of his employment with Enka Corporation become totally and permanently - 
abled by bodily injury or disease whereby he will presumably be ae 
prevented for life from engaging in any occupation or performing any work or 
> ensati Anancial yal s alleged in the complaint?” The jury answered, 
compensation or financial value, as alleg Dp 
“Yes,” to this issue. 


[2] On this issue the court below, after placing the burden of the greater 
weight of the evidence on plainitff and defining same, charged the jury in part: 
“On that issue I charge you that the language in the contract or policy of insur- 
ance means what it says. It means that if the plaintiff, prior to the termination 
of his employment with Enka Corporation, became totally and permanently dis- 
abled by bodily injury or disease so that thereby he will presumably be con- 
tinuously prevented for life from engaging in any occupation or performing an) 
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work for compensation or financial value, then, in that event, he would be entitled 
to be reimbursed by sums and amounts as provided in the policy, otherwise he 
would not be so entitled. * * * The language of the policy does not, however, 
mean merely that this disability may incapacitate the plaintiff from pursuing his 
usual avocation, that is, working as foreman of the painters’ crew, or from pur- 
suing his trade as a painter by working with his own hands, but the language oi 
the policy means that he must be totally and permanently disabled by bodily injury 
or disease whereby he will presumably be continuously prevented for life from 
engaging in any occupation or performing any work for compensation or financial 
value. * * * IT charge you, however, that the ability to do odd jobs now and 
then of comparatively trifling nature would not preclude his recovery. He might 
do some work of a comparatively trifling nature under some circumstances, yet 
be totally disabled within the meaning of that clause, in the language of the insur- 
ance policy sued on in this case. [If, for instance, he performed some work now 
and then of a trifling nature, which was not in pursuance of ordinary care and - 
thereby aggravated the physical trouble of which he complains and greatly reduced 
his strength, the fact that he performed such work would not preclude his recov- 
ery.|” To the latter part of the above charge in brackets, an exception and assign- 
ments of error was made by defendant. We do not think it can be sustained, 
taken in connection with the prior portion of the charge. 


In Lee v. Ins. Co., 188 N. C. 538, 125 S. E. 186, 187, the language of the 
policy was: “Wholly incapacitated and thereby permanently and continuously pre- 
vented from engaging in any avocation whatsoever for remuneration or profit.” 

In Bulluck y. Ins. Co., 200 N. C. 642, 646, 158 S. E. 185, 187, speaking to the 
subject, we find: “The reasoning of the opinions seems to indicate that engaging 
in a gainful occupation is the ability of the insured to work with reasonable 
continuity in his usual occupation or in such an occupation as he is qualified 
physically and mentally, under all the circumstances, to perform substantially the 
reasonable and essential duties incident thereto. Hence, the ability to do odd jobs 
of comparatively trifling nature does not preclude recovery. Furthermore, our 
decisions, and the decisions of courts generally, have established the principle that 
the jury, under proper instructions from the trial judge, must determine whether 
the insured has suffered such total disability as to render it ‘impossible to follow 
a gainful occupation.’” The language in the Bulluck policy was: “Total Disability : 
Disability shall be considered total when there is any impairment of mind or body 
which continuously renders it impossible for the Insured to follow a gainful occu- 
pation. 

In Green v. Casualty Co., 203 N. C. 767, 167 S. E. 38, 40, the language of the 
policy was: “The company will pay said monthly sickness indemnity for the period 
not exceeding one year during which the insured shall be wholly and continuousi; 
disabled and prevented from performing any and. every duty pertaining to any 
business or occupation by reason of sickness,” etc. 

In the present case the language of the policy is: “Totally and permanently 
disabled by bodily injury or disease and will thereby presumably be continuously 
prevented for life from engaging in any occupation or performing any work fo1 
compensation of financial value.” 

The evidence in all the above cases and in the present case ihdicates that the 
jobs were of a trifling nature. Is it possible to construe a policy like the present 
to say that a man, although death doomed with tuberculosis, and having a wife 
and seven children needing, as the plaintiff testified, “something to eat,” if he 
should attempt in his wasted condition to try in a feeble way to do trifling work, 
that this was a forfeiture of his policy? Such a holding would be contrary to the 
spirit, if not the letter, of the contract. 

The case of Thigpen v. Ins. Co., 204 N. C. 551, 168 S. E. 845, in which the 
“court crier” received $40 a month for his services, is distinguishable. 

We think the humanitarian charge of the judge in the court below is full; 
borne out by the decisions of this court. 

The third issue was as follows: “Did the defendant commit a breach of the 
terms and conditions of said policy of insurance by failing to pay the benefits 
provided, as alleged in the complaint? Answer: Yes.” 

The court helow charged the jury on this issue: “The burden of this issue 
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is likewise on the plaintiff to satisfy you by the greater weight of the evidence 
that his contentions in regard to that issue are true. A breach of contract in law 
is nothing more than a failure or refusal to perform the terms of the contract. 
Therefore, if you shall find by the greater weight of the evidence that the defend- 
ant in this case failed and refused to pay the benefits as required by the policy, 
then I charge you that such failure and refusal to pay it would be a breach of 
contract and, in that event, it would be your duty to answer the third issue, Yes: 
otherwise, No.” 

[3] The defendant contends that the question involved is: “Where a certificate 
of insurance is issued under a group insurance policy and said certificate provides 
that it is issued ‘subject to the terms and conditions of the (group) policy,’ and, 
‘This Individual Certificate is furnished in accordance with the terms of the 
Equitable Group Insurance Policy, which together with the Employe’s applica- 
tion therefor, constitutes the entire contract between the parties,’ and the Group 
policy is not offered in evidence, is the plaintiff entitled to recover?” We think so, 
under the facts and circumstances of this case. 

[4] On this aspect, the court below charged as follows: “Ii you find he 
applied to the company for information as to how and they told him he would 
have to fill out certain blanks, and that he was out of them, and he then filed a 
claim in his own handwriting, the best he could do under the circumstances, | 
charge you that would be a substantial compliance with the requirement of the 
policy, and in that event, you would answer the second issue, Yes, provided you 
find the other facts on the second issue that I have already heretofore recited to 
you. The defendant excepted and assigned error. We do not think this assignment 
of error can be sustained. Under the facts and circumstances in this case, the 
charge was not prejudicial. In its answer this contention was not made by defend- 
ant company, but it admitted “That it issued to the plaintiff Individual Certificate 
No. 3215-88 in the sum of $500.00 dated November 1, 1929, with disability pro 
visions as therein contained.” Defendant nowhere sets up this defense and tendered 
no issue, and in fact only tendered the following issue, which was in accordance 
with the defense set up in its further answer of defendant: “Did the plaintiff 
become totally and permanently disabled by a bodily injury or disease to such 
extent that he will be continuously prevented for life from engaging in any occu- 
pation or performing any work for compensation of financial value, prior to the 
termination of his employment, August 27, 1931?” The admission in the evidence 
is as follows: “The Court: You admit if he incurred or sustained total disability 
within that time, you would be liable for it?” The answer of defendant’s attorney 
was, “Yes.” Taylor v. Ins. Co., 202 N. C. 659, 163 S. E. 749. 

The facts in the case of Ammons vy. Equitable Life Assurance Soc., 205 N. C. 
23, 169 S. E. 807, are different and the case distinguishable. 

The admission of certain evidence, the motion to strike out answers of wit- 
nesses, the refusal of the court to submit issue tendered by defendant, the excep- 
tions to certain portion of the charge of the court below, excepted to and assigned 
as errors by defendant, we do not think prejudicial. + 

The court below tried the case carefully, and the charge fully set forth the 
contentions of the parties and applied the law applicable to the facts. 

In law we find no error. 


DUDLEY v. SOVEREIGN CAMP, W. O. W., OMAHA, NEB. No. 257. 
Supreme Court of North Carolina. Nov. 1, 1933. 
171 Southeastern Reporter 352. 
', INSURANCE. 


Where benefit certificate providing that nonforfeiture value should be com- 
puted as if certificate was issued July 1, 1925, was substituted for certificate pre- 
viously issued in 1929, provision for automatic payment of delinquent premiums 
out of cash reserve after payment of 36 monthly premiums was applicable after 
July 1, 1928, notwithstandjng 36 monthly premiums had not been paid since sub- 
stitution of certificate. 


(For other cases, see Insurance, Dec. Dig. § 750.) 





Life] Dudley v. Sovereign Camp W. O. W. 


2. INSURANCE. 
Ambiguous policy will be construed most strongly in favor of insured. 
(For other cases, see insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Insured suing on disability clause in benefit certificate /ield entitled to interest 
irom time he became totally and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 799.) 

Appeal from Superior Court, Pitt County; Grady, Judge. 

Action by Frank T. Dudley against the Sovereign Camp of the Woodmen of 
the World, Omaha, Neb. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

The court below rendered the following judgment: 

“This cause came on to be heard at Greenville, N. C., during the May Term, 
i933, upon motion by the parties for judgment upon the pleadings. It was ad-° 
mitted by the defendant that the plaintiff was totally and permanently disabled 
within the contemplation of a certain insurance policy issued to him by the de- 
icndant, and the only question to be determined was whether or not the plaintiff 
was barred of his rights under the facts as alleged, and the contract of insurance, 
which includes the constitution and by-laws of the defendant corporation. 

“It was admitted that on ———— May, 1913, the defendant issued to the 
plaintiff a policy of insurance, No. 27976, dated May 12, 1913. It was admitted 
inat on August 5, 1929, pursuant to an application made by the plaintiff, the de- 
fendant issued to the plaintiff another policy, in lieu of the former, said new cer- 
tificate or policy being No. RW-914445-L. Said new policy was exhibited to the 
Court and is made a part of this finding of fact. 

“Said new policy provides upon its face that ‘The non-forfeiture values shall 
he computed as if this certificate had been issued on the first day of July, 1925.’ 

“Said policy also provides that after thirty-six monthly installments or pre- 
miums have been paid, the defendant will, without any action on the part of the 
plaintiff, advance as a loan to him the amount of the monthly payments required 
to maintain said certificate in force, from month to month, until such time as the 
accumulated loans, together with compound interest thereon, at the rate of five 
per cent. per annum, shall equal the cash value of the said policy; and at the ex- 
piration thereof, if the plaintiff did not pay said monthly premiums the policy 
was to become null and void. 

“It is also provided in the policy that after the same shall have been in force 
ior 12 months, and the insured was less than 60 years of age, and became totally 
and permanently disabled, the company would pay to him one-half of the face of 
said policy, which would be $500.00. It was admitted that he was under 60 years 
of age, and that he was totally disabled. 

“The policy had been in force more than three years,.if dated from July 1, 
i925, as stipulated, and the cash value of the policy, computing the same from 
said date (July 1, 1925) would have been sufficient to pay the premiums on the 
same up to such time as would entitle the plaintiff to recover in this case. 

“All of the two policies in question, the Constitution of the defendant, its 
by-laws, and the application for said policy and all documents referred to in the 
pleadings are made a part of this judgment and findings of fact. 

“Under the statement of fact and admissions, the Court is of the opinion that 

the plaintiff is entitled to recover of the defendant, and it is now— 
_ “Adjudged that the plaintiff have and recover of the defendant the sum of 
2900.00, with interest thereon at the rate of six per cent. per annum from Febru- 
ry 15, 1932, and the costs of this action to be taxed by the Clerk, provided he 
surrenders said policy for cancellation as therein provided.” 

The defendant excepted and assigned error to the judgment as signed, and 
wppealed to the Supreme Court. 

Albion Dunn, of Greenville, for appellant. 

S. J. Everett, of Greenville, for appellee. 

CLARKSON, Justice. 

[1] Upon the pleadings, admission, and testimony, the plaintiff contended that 
he was entitled to have the loan value applied to the payment of his installments, 
and contended that the date ot issue of the new certificate for the purpose of 
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cash surrender, paid-up, and extended insurance, and loan values were available 
on and after 36 months, or 3 years, July 1, 1925, and that therefore he had sufti- 
cient available loan value in his certificate to pay the installments due prior to 
proots of disability furnished the Sovereign Camp. 

On the other hand, the defendant contended, upon the pleadings, admissions, 
and evidence, that the cash surrender, loan value, and paid-up and extended in- 
surance were only available to the plaintiff after 36 monthly payments had been 
made on the new certificate, and that the date of issue, for the purposes of cash 
surrender, loan value, paid-up and extended insurance was August 5, 1929, and 
ihat therefore the plaintiff became suspended, and his policy null and void, when 
plaintiff failed to pay the installment due in August, 1931. We think the plain- 
tiffs contention is correct, and there was no error in the judgment of the court 
below. 

The question involved: Did the court commit error in holding that the non- 
forfeiture values and automatic premium loan, referred to in the certificate of 
‘nsurance, were available on and after July 1, 1928 (3 years from July 1, 1925), 
and in refusing to hold that such automatic premium loan value was available 
only after 36 monthly payments had been made on the new certificate after the 
date of its issuance, to wit, August 5, 1929? We think the interpretation of the 
court below correct. 

[2] In Richards on the Law of Insurance, part section 74, at pp. 114-115 (4th 
Kd. 1932), the following principle is found: “The assured ordinarily has no part 
in the preparation of the policy. No rule of interpretation of an insurance con- 
iract is more firmly embedded than that which declares that where the language 
of the policy is without violence susceptible of two interpretations, one of which 
being that contended for by the insured, it should be most strongly construed 
against the insurer for the language is that of the insurer.” 

In Thompson v. Phenix Ins. Co., 136 U. S. 287, at page 297, 10 S. Ct. 1019, 
1923, 34 L. Ed. 408, we find: “If a policy is so drawn as to require interpretation, 
and to be fairly susceptible of two different constructions, the one will be adopted 
that is most favorable to the insured. This rule, recognized in all the authorities, 
is a just one, because those instruments are drawn by the company. First Nat. 
Bank vy. Hartford F. Ins. Co., 95 U. S. 673, 678 [24 L. Ed. 563, 565].” Allgood v. 
Ins. Co., 186 N. C. 415, 119 S. E. 561, 30 A. L. R. 652; Baum v. Ins. Co., 201 N. C. 
445160 S. E2473: 1d. ; D4 N.C: S77; 167 Ss. B.S 

The same principle has been set forth in this jurisdiction in Bray v. Ins. Co., 
139 N. C. 390, 393, 51 S. EE. 922, 923, as follows: “If the clause in question is am- 
biguously worded, so that there is any uncertainty as to its right interpretation, 
or if for any reason there is doubt in our minds concerning its true meaning, we 
should construe it rather against the defendant, who was its author, than against 
the plaintiffs, and any such doubt should be resolved in favor of the latter, giving, 
of course, legal effect to the intention if it can be ascertained, although it may 
have been imperfectly or obscurely expressed. Grabbs v. Ins. Co., 125 N. C. 389, 
34S. E503.” 

In the face of the certificate, on page 1, we find: “This certificate is issued 
and accepted with the express agreement that the provisions and benefits con- 
tained on this and the three succeeding pages hereof, and in any authenticated 
riders attached hereto, form a part of this contract as fully as if recited over the 
signatures hereto affixed. The non-forfeiture values shall be computed as if this 
certificate had been issued on the First day of July, 1925. Issued at Omaha, 
Nebraska, this 5th day of August, 1929. (Signature printed) Sovereign Com- 
mander.” Then there are special provisions and conditions on other pages of the 
certificate. The above in italics seems to be an exception to special provisions and 
conditions as to when the “non-forfeiture values” shall be computed. Then again, 
the last paragraph on page 2 of the certificate reads as follows: “The cash loan, 
paid up and extended insurance values shall not become available until three years 
from the date of issue, as set forth on page 1 hereof.” A reasonable interpreta- 
tion would indicate this to be from July 1, 1925. On page 2 of the certificate we 
find: “3. Automatic Premium Loan. After thirty-six monthly payments on this 
certificate shall have been paid, if any subsequent monthly payment be not paid 
on or before its due date, and if the member has not, prior to such due date, 
selected one of the options available under the non-forfeiture provisions of this 
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certificate, the Association will, without any action on the part of the member, 
advance as a loan to the said member, the amount of the monthly payments re- 
quired to maintain this certificate in force from month to month until such time as 
the accumulated loans, together with compound interest thereon at the rate of five 
per cent per annum, and any other indebtedness hereon to the Association equal the 
cash value hereof at the date of default in the payment of the monthly payments,” 
etc. Plaintiff contends that under this provision the court should apply the value 
from July 1, 1925. 

Defendant contends that “After thirty-six monthly payments of this certificate 
shall have been paid,” means from the issuance of the certificate, August 5, 1929, 
and contends also that in the application for the exchange of the old certificate 
for the new is the following: “It is understood and agreed that withdrawal values, 
if any, on the new certificate shall be available to me only after I have made pay- 
ments on said new certificate for three full years from date hereof.” 

It may be noted that these special provisions and conditions are in the gen- 
eral printed form of the certificates issued by defendant, but the Sovereign Com- 
mander solemnly wrote in plaintiff’s certificate: “The non-forfeiture values shall be 
computed as if this certificate had been issued on the First day of July, 19235. 
Issued at Omaha, Nebraska, this 5th day of August, 1929.” The above is on 
printed form except the words and figures “First,” “July,” “25,” and “Sth,” 
“August,” “29” are typed. 

In the present certificate it seems that an exception was made by this fraternal 
organization in favor of plaintiff. The facts may indicate the reason for this: 
Plaintiff, 32 years old, upon application on May 12, 1913, was issued insurance 
certificate No. 27976, for $1,000, rate $1.16 per month, or $13.92 per year, and on 
August 5, 1929, upon application for exchange and cancellation, he was, as of the 
age of 44, rate $2.92 per month or $35.04 per year, issued the certificate sued upon, 
which states that the nonforfeiture values “shall be computed as if this certificate 
had been issued July first, 1925,” although dated as above, August 5, 1929. In 
February, 1932, plaintiff, before 60 years old, became totally and permanently dis- 
abled, and furnished proof of same under the certificate, and defendant rejected 
his claim, contending that the new insurance certificate was forfeited because 
plaintiff had not made 36 monthly payments on same since August 5, 1929. Plain- 
tiff contends that his nonforfeiture value should have been calculated from July 1, 
1925, and the required 36 monthly payments were completed by July 1, 1928, and 
that his cash surrender value in September, 1930, was $69.95 (Table A), and that 
by February, 1932, only $57.13 had been consumed. 

The learned judge in the court below held that the nonforfeiture values should 
be computed from July 1, 1925, as written in the face of the certificate. We think 
that this is a reasonable interpretation of the certificate. Any other holding would 
make this clear language meaningless. Also “The cash loan, paid-up and extended 
insurance values shall not become available until three years from the date of 
issue, as set forth on page 1 hereof.” A reasonable interpretation would indicate 
from July 1, 1925. 

[3] This fraternal organization in its settlement, it is reasonable to surmise, 
knowing the heavy monthly increase in plaintiff's premium rate, on exchange of 
certificates from $1.16 per month to $2.92 per month, taking into consideratior 
everything, made this exception in favor of plaintiff and made the nonforfeiture 
values to apply as of July 1, 1925. We see no error in allowing interest from 
February 15, 1932, when it is admitted that plaintiff became totally and permanently 
disabled. 


For the reasons given, the judgment of the court below is affirmed. 


WESTERN & SOUTHERN LIFE INS. CO. v. BENNETT. 
Court of Appeals of Ohio, Pike County. May 31, 1933. 
187 Northeastern Reporter 361. 
1. INSURANCE. 


seneficiary could avoid life policy provision limiting reinstatement only by 
showing that officers of company waived provision with full knowledge of insured’s 
poor health. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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2. INSURANCE. 

Beneficiary under life policy cannot rely upon inference contrary to fact to 
prove waiver. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE. 

Beneficiary held not to establish insurer's waiver of life policy requirement of 
insured’s good health on reinstatement by mere proof of agent’s knowledge of 
insured’s unhealthy condition, where application for reinstatement, though inad- 
missible, recited that insured was in good health (Gen. Code, § 9387). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Syllabus by the Court. 

1. When an insurance policy provides that after a lapse it will be reinstated 
only if at the time of reinstatement the insured is in good health, and it is shown 
that in fact the insured was not in good health when a reinstatement was made, 
the beneficiary can avoid the provision only by showing that the officers of the 
company waived the provision with a full knowledge of the facts. 

2. The beneficiary of such policy, relying upon a waiver, seeks relief of an 
equitable character, and to secure such relief cannot rely upon an inference con- 


trary to fact, even though such fact might not be competently shown as a legal 
defense to an action on the policy. 

3. The failure of an insurance company to furnish a copy of the application 
referred to in section 9387 et seq., General Code, may preclude the company from 
relying on any misrepresentation therein as a defense to the policy, but where 
the beneficiary of the policy relies upon a waiver of a vital provision of the 
policy, and has the burden of proving knowledge on the part of the waiving 
officers, she cannot take advantage of the sections referred to and ask that an 
inference be drawn contrary to the fact that would be disclosed were such applica- 
tion admitted in evidence. 

Action by Irma L. Bennett against the Western & Southern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error.—[Editorial State- 
ment. ] 

Reversed, and judgment entered for defendant. ; 

Vorys, Sater, Seymour & Pease, of Columbus, and Jacob E. Davis, of 
Waverly, for plaintiff in error. 

Earl D. Parker, of Waverly, for defendant in error. 

Mauck, Judge. 

Irma L. Bennett brought an action to recover upon a policy of life insurance 
on her husband, in which she was the named beneficiary. At the conclusion of the 
plaintiff's testimony, both sides entered motion for judgment, and the trial court 
entered judgment for the plaintiff as prayed for. This proceeding is to reverse 
that judgment. 


The undisputed facts are that the insured, Orville FE. Bennett, held in the 
defendant company a policy of insurance that had lapsed for nonpayment of pre- 
miums. The policy contained this provision: “If this policy lapse for nonpayment 
of premiums, it will be reinstated within one year from the date to which pre- 
miums have been duly paid upon payment of all arrears, provided evidence of the 
insurability of the Insured satisfactory to the Company be furnished; but. suc! 
reinsurance shall not take effect unless at the date thereof the Insured is living 
and in sound health.” 

Within the time prescribed for reinstatement an agent of the defendant solicited 
Bennett to apply for reinstatement. Bennett told the agent that he was not in 
sound health, aud the parties now agree that he was not in sound health at that 
time. Nevertheless, Bennett thereupon signed an application for reinstatement, and 
thereafter the company reinstated the policy and delivered it to the insured. 

Upon the trial of the case the defendant offered in evidence what purported 
to be the application of the insured for reinstatement, which, over the signature 
of the insured, declared that he had not Been sick since the policy lapsed, and that 
the revivor of the policy should be void if this and like representations were 
untrue. A copy of this application had not been attached to the reinstated policy, 
and, as that fact had been pleaded as estopping the defendant from proving its 
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contents, it was denied admission under the terms of Section 9387, General Code. 

The case then stood thus: The policy permitted reinstatement only if tic 
insured was in good health. The insured was not in good health, but had the 
policy. The plaintiff claimed that the insured had fully disclosed his unsound con- 
dition to the company’s agent, and that the company had waived that condition by 
issuing the policy, notwithstanding its knowledge. Clearly, if the application had 
been admitted, it would have shown that the insured and the agent had joined a 
misrepresentation to the company and no recovery could have been had. The trial 
court had before it the fact that the insured had made full disclosure to the agent. 
and it had before it the fact that the reinstatement was made. It inferred from 
this that the agent had truly reported to its principal the unsound condition of 
the insured, and upon this inference predicated a finding that the company waived 
the unhealthful condition of the insured. 

[1] It is to be borne in mind that the insured’s condition of health was. 
admittedly such that no recovery could be had unless it were shown that the 
company waived its rights in that respect. The policy provided that its terms could 
not be changed or its conditions waived, except by a written agreement signed by 
its president or vice president. The defense of waiver under these circumstances 
is thus described by the Supreme Court in Foster v. Scottish Union & National 
Ins. Co., 101 Ohio St. 180, at page 190, 127 N. E. 865, 868: “This plea is, in effect, 
an appeal to the chancery powers of the court to enjoin the other party, the 
insurer, from setting up the restrictive clauses of the policy in defense of an action 
at law by the insured on the policy, and this on the ground that to permit the 
defense at law would be to work inequity or perhaps fraud on the insured.” 

2, 3] The plaintiff was obliged to prove that the insuring company was advised 
of the insured’s condition, for a party cannot be deemed to have waived a right 
unless he had knowledge of all the facts. Michigan Automobile Ins. Co. v. Van 
Buskirk, 115 Ohio St. 598, 155 N. E. 186. The only attempt by the plaintiff to 
show knowledge on the part of the officers of the company was in showing 
knowledge on the part of the agent, and then, by pointing out that the agent ought 
to have informed his company of what he knew, the inference is drawn that he 
did so. If this inference were allowed to be drawn, the doctrine of the fourth 
paragraph of the syllabus in John Hancock Mutual Life Ins. Co. v. Luzio, 123 
Ohio St. 617, 176 N. E. 446, is overthrown. To this we cannot assent. It is 
argued, however, that National Surety Co. y. Bohn, 125 Ohio St. 537, 182 N. E. 
506, modifies or overrules the Luzio Case in this respect. It is not necessary for 
us to draw the distinction that exists between the two cases, inasmuch as Judge 
Day in the latter case makes it clear that the doctrine of the Luzio Case is unaf- 
fected by the holding in the Bohn Case. 

In the absence of the authority referred to, we would not on principle 
acquiesce in the, plaintiff's method of proving waiver, or of substituting an unau- 
thorized inference for proof. The plaintiff was seeking relief of an equitable char- 
acter to avoid the written letter of the contract sued on, and was bound to bring 
to the court all her available information of what knowledge the company had 
upon which the claimed waiver was made. This the plaintiff did no do. She 
refused to bring before the court the identical application made by the insured 
that initiated the reinstatement. She had the statutory right to resist the introduc- 
tion of this application so far as the defendant might use it in defense. Appear- 
ing, however, for equitable relief in a case where she had the burden, she had no 
right to ask that an inference favorable to her be drawn from the absence o1 
testimony by suppressing the very testimony that would have made such inference 
impossible. 

The judgment is reversed, and, proceeding to render the judgment that the 
common pleas should have rendered, judgment is entered for the plaintiff in error. 

Judgment reversed, and judgment for plaintiff in error. 

Blosser, P. J., concurs. 

Middleton, J., not participating. 
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GEHA v. BALTIMORE LIFE INS. CO. 
Superior Court of Pennsylvania. Oct. 2, 1933. 


168 Atlantic Reporter 525. 
2. INSURANCE. 


Insurance agent was agent of insured, and not of insurer, when he promised 
insured to pay premium on life policy for debt he owed insured. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE. | 

Nonpayment of life policy premium when due, or within period of grace, 
causes forfeiture without any affirmative act of insurer. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE. 

Insured cannot claim waiver of forfeiture of life policy for nonpayment of 
premiums by proof of agreement with insurance agent without evidence of agent's 
authority to make agreement or its ratification by insurer. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

5. INSURANCE. 

Acceptance of check for overdue premium and check for subsequent premium 
within period of grace, by insurance agent with limited authority to deliver pol- 
icies and receive premiums, who neither cashed nor turned checks over to in- 
surer, Jield not to estop insurer from claiming forfeiture for nonpayment of over- 
due premium within period of grace. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal No. 124, April term, 1933, from Judgment of Court of Common Pleas, 
Cambria County, No. 1284, September term, 1931; Samuel Lemmon Reed, Presi- 
dent Orphans’ Court, Specially Presiding. 

Assumpsit by Adla Geha against the Baltimore Life Insurance Company on 
a policy of life insurance. Verdict and judgment for plaintiff for $2,000, and de- 
iendant appeals. 

Reversed and rendered 

See, also, (Pa. Super.) 168 A. 

Argued before Trexler, P. oy oe Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Niles, Barton, Morrow & Yost, of Baltimore, Md., and Percy Allen Rose, of 
Johnstown, for appellant. . 

John M. Bennett and Weimer & Bennett, all of Johnstown, for appellee. 

ParKER, Judge. i 

Plaintiff, the beneficiary in a life insurance policy in defendant company 
dated March 27, 1928, in the sum of $2,000 upon the life of her husband, Charles J. 
Geha, who died September 16, 1930, recovered a verdict for $2,000 with interest. 
Wefendant’s motions for a new trial and for judgment n. o. v. were overruled by 


ihe court below, in bane, when an appeal was taken to this court from the judg- 
inent entered upon the verdict 


{1] The defendant contended that it was not liable because the policy, under 
ws terms, had lapsed on April 28, 1930. The policy provided for quarter annual 
premiums payable in advance on or before the 27th days of March, June, Sep- 
tember, and December in every year until the death of the insured. A grace of 
thirty-one days for payment of premiums was allowed by the terms of the policy, 
during which it remained in force. The premium due on March 27, 1930, was not 
paid to the company, but the beneficiary testified that George C. Horner, who had 
written the policy and collected the premiums, was indebted to the insured, and 
that during the period of grace and prior to April 28th Horner said to the in- 
sured: “I couldn't give you any money, but at least I could pay your insurance. 
I will pay it for you and you don’t need to bother about it.” She admitted that 
the insured was advised by the company that the premium had not been paid 
and that she then went to Horner and stated to him that he had promised to 
pay the premium and had not done so when Horner told her that he could not 
spare the money to pay it. This conversation with Horner was denied by him, 
but by reason of the verdict we must, for present purposes, assume the facts to 
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be as stated by the plaintiff. She then on May 24, 1930, gave to Horner a check 
on the Moxham National Bank for $15.08 payable to the Baltimore Life Insurance 
Company, and received from him a receipt for the money in the following form: 
“Date May 23, 1930. Received from Charley J. Geha Fifteen and 08/xx Dollars 
on account of weekly premium on Policy No. $15.08. Agent: Geo. C. Hor- 
ner. Emergency Receipt, to be used only when the Receipt Book is not at hand. 
At the same time, Horner gave Mrs. Geha a blank application for reinstatement 
of the policy, which she forwarded to her husband and which he signed and re- 
turned to the agent, Horner. This application was as follows: “I hereby certify, 
that I am the person who was insured under Policy No. O, issued by the Bal- 
umore Life Insurance Company of Baltimore, Md. on the ——— day of ' 
:0_, and that said policy is lapsed for non-payment of premium. I hereby re- 
guest the said Company to revive the same from date of lapse and as a condition 
precedent thereto, hereby declare that I am in good health at the present time’ 
and free from any disease whatsoever to the best of my knowledge and belief. 
Witness my hand this ——— day of ———, 19—. Applicant’s Signature: Charles 
J. Geha.” 

Another premium fell due on June 27. On July 26, 1930, the beneficiary gave 
ihe agent, Horner, another check on the same bank for the same amount to the 
order of the company and received in return a receipt dated the same day. This 
receipt contained, inter alia, the following: “It is understood and agreed by both 
the Company and the person named hereon as a former policyholder, that all 
monies receipted for hereon have been paid by the former policyholder herein 
mentioned (or for him or her), on account of the revival of the policy herein 
inentioned; that such policy is now lapsed, and is not in force nor will it be con- 
sidered in force by either the said company or the said former policyholder un- 
til all back premiums have been paid in full; nor until the said former policy- 
holder has furnished the said company with a certificate showing that he (or she) 
is in perfect health. If such certificate is satisfactory to the said Company, the 
money receipted for hereon may be transferred to the regular premitm receipt 
book belonging to the policy, and the policy placed in force under its terms.” 

2, 3] The first position of the plaintiff is that the insurance company was 
estopped from claiming a forfeiture by the promise of the agent to pay the pre- 
mium due in March, 1930, on account of a sum which the agent owed the insured. 
We are unable to agree with this contention. In making such a promise, Horner 
was the agent of the insured, and not of the insurance company. An intolerable 
situation would be created if such an agent might use the funds of an insurance 
company for the purpose of satisfying his personal obligations to a policyholder. 
It has been held in several cases that such a promise does not affect the insurance 
company. In Lycoming Fire Insurance Co. v. Storrs, 97 Pa. 354, the insurance 
company defended against the payment of a policy of insurance on the ground of 
uonpayment of premium. The insured testified that an agent of, the company 
had agreed with him that the premium due should be paid by crediting the latter 
with the amount of the assessment on a land contract which he had with the 
agent. The Supreme Court, in disposing of the case, said (page 360): “Bartlett 
{the agent] had no right to take the company’s money to pay his private debt to 
Means, and this the latter knew or ought to have known.” In the case of Craw- 
iord County Mutual Fire Ins. Co. v. Cochran, 88 Pa. 230, the insured under a 
policy of fire insurance was employed by the agent of a company. During that 
employment, the insured received notice of an assessment from the company 
which he presented to the agent, who agreed that he would deduct the amount 
thereof from the wages of the insured and pay the assessment forthwith. It 
was there said (page 235): “If Bemis [the agent] had been authorized to receive 
payment of assessments in money, an attempted payment in labor to Bemis per- 
sonally would have been no payment to the company. One partner cannot dis- 
charge a debt due to the firm of which he is a member, in consideration of work 
rendered for his individual benefit. Equally as great mischief, and more con- 
iusion, would result from holding that a debtor to an insurance company may 
pay an assessment levied to pay losses, by an individual trade, exchange or barter 
with an agent.” This conclusion is in accord with the understanding of the par- 
ties, for the insured made an application for reinstatement, in which he admitted 
that the policy had lapsed, and accepted a receipt in July wherein again it was 
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set forth that the policy was not in force. Except as otherwise provided, the non- 
payment when due, or within the period of grace given by the policy, of the pre- 
mium on a life insurance policy, causes a forfeiture thereof without any affirm- 
ative act of forfeiture on the part of the defendant. Pyrich v. Scranton Life Ins. 
Co., 94 Pa. Super. = 159, 164; McDonald y. Columbian Nat. Life Ins. Co., 253 
Pa. 239, 97 A. 1086, L. R. A. 1916F, 1244; Cooper v. Belt Auto. Ind. Ass'n, 79 Pa. 
“teed Ct. 479. 

[4, 5] The second position of the appellee is that the defendant was estopped 
io deny waiver of forfeiture by retention of checks for the overdue March and 
June premiums. We have held that where a policy of life insurance contains a 
provision that if the policy should become void in consequence of nonpayment of 
premium, it might be revived upon payment of arrears and the presentation of 
evidence satisfactory to the company of the sound health of the insured, and it 
appears that after a policy had become void an amount was paid to the company 
sufficient to cover the premiums in arrears and the company retained the money 
without requesting any proof as to the soundness of his health, it is not error for 
the court to submit to the jury the question whether the company had reasonable 
time within which to determine what its action would be and whether the reten- 
tion of the money did not indicate a determination to revive the policy. White 
v. Metropolitan Life Ins. Co., 22 Pa. Super. Ct. 501. Also, see Malchinsky y. Mu- 
tual Life Ins. Co., 90 Pa. Super. Ct. 1. The prime difference between those cases 
and the one now before us is that here the plaintiff has not traced the payments 
into the hands of the defendant. There are also other points of difference to 
which we will refer. In the White and Malchinsky Cases, the checks for the 
premiums in arrears were received and cashed by the defendant company, which 
was sufficient to bring home to it notice of what its agent had done. Horner 
was an agent with limited authority authorized only to deliver policies and receive 
premiums and without any authority to countersign policies. The checks were 
held by an agent and not cashed or turned over to the company. Where a policy 
of life insurance has become forfeited by its own terms by reason of non-payment 
of premiums, the insured cannot claim a waiver of the forfeiture by proof of an 
agreement with the agent of the company where there is no evidence that the 
agent had authority to make such an agreement or that the company ratified it 
if made. Murphy v. Prudential Ins. Co., 30 Pa. Super. Ct. 560. Here the contract 
provided: “This Contract cannot be altered except by endorsement hereon in 
writing signed by the President or Vice-President of the Company.” And that: 
“All premiums are due and payable at the Home Office of the Company in Bal- 
timore, Md., but will be accepted when paid to Agents of the Company in ex- 
change for its receipts signed by the President or Secretary and countersigned 
by the Agent.” There is not a scintilla of evidence indicating that the company 
waived or intended to waive either the limitation upon the authority of its agents 
contained in the policy or the provisions written therein with respect to the ef- 
fect of a failure to pay premium within the period of grace. This brings the in- 
stant case clearly in line with the ruling of this court in the case of Pyrich v. 
Scranton Life Ins. Co., supra. It follows that defendant's point for binding in- 
structions should have been affirmed. 

The judgment is reversed and is here entered for the defendant. 


HAWKINS v. NORTH CAROLINA MUT. LIFE INS. CO. No. 13694. 
‘Supreme Court of South Carolina. Sept. 22, 1933. 
170 Southeastern Reporter 833. 
1. INSURANCE. 


In action upon life policy which provided for payment of one-fourth of 
amount otherwise payable if insured died of nephritis within 12 months after 
issuance of policy, whether insured died of nephritis within 12 months held for 
jury. 

(For other cases, see Imsurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

In action on life policy, insurer had burden to sustain defense which would 
reduce indemnity that insured died of nephritis within twelve months after issu- 
ance of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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3. INSURANCE. 

In action upon life policy, testimony as to representations of insurer's agent 
held improperly admitted, where complaint did not charge fraud, and policy was 
not ambiguous. 

Allegation in complaint was that after issuance of policy defendant 
through its authorized agent represented to plaintiff that policy was in 
full benefit, and she relied upon such representation. Policy provided that 
if death of the insured occurred during the first 12 months from date of 
policy from several enumerated diseases, including nephritis, one-fourth of 
the amount otherwise payable would be paid. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

In action upon life policy, evidence held to justify judgment for beneficiary, 
though oral testimony that insurer’s agent represented that policy was for fult 
benefit was erroneously admitted. 

Facts disclosed that insured died few days before expiration of the 
12-month period from nephritis which by policy would entitle beneficiary 
to recover only one-fourth of amount due, that the only evidence to sus- 
tain finding that insured died from nephritis was of a physician who had 
treated insured for a few days who could not say positively that such was 
the case, that only by a urinalysis test or post mortem examination could 
he have determined that death was caused by nephritis, but that neither 
test was taken, and that physician did not see insured the day he died or 
see the body after death. 

(For other cases, sée Insurance, Dec. Dig. § 665[1].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; M. C. 
Foster, County Judge. 

Suit by Pollie Hawkins against the North Carolina Mutual Life Insurance 
Company. From a judgment in the county court affirming a judgment for plaintiff 
in the magistrate’s court, defendant appeals. 

Affirmed.. 

Carlisle, Brown & Carlisle, of Spartanburg, for appellant. 

A. C. Platt, of Spartanburg, for respandent. 

CarTER, Justice. th ar : 

This suit by Pollie Hawkins, as plaintiff, against the defendant, North Caro- 
lina Mutual Life Insurance Company, was commenced September 29, 1932, ia 
the court of Magistrate J. L. Lancaster, at Spartanburg, S. C., for the recovery 
of the sum of $75, alleged balance due the plaintiff as beneficiary under a certain 
policy of insurance issued by the defendant, February 9, 1931, upon the life oi 
the plaintiff's father, Dan Smith, who died February 4, 1932. The face value of 
the policy appears to be $100, but the defendant contends that under certain 
provisions contained in the policy when applied to the facts of the case, the 
plaintiff was only entitled to receive $25, which sum the defendant 
has paid, and denies owing any amount to the plaintiff. 

Issues being joined, the case was tried before the said magistrate and a jury 
November 7, 1932, resulting in a verdict for the plaintiff for the sum of $75, and 
from the judgment entered thereon the defendant appealed to the county court ter 
said county of Spartanburg. The judgment in the case having been affirmed by 
that court, the defendant has appealed to this court. 


The allegations of error imputed to the county judge, in affirming the judg- 
ment in the magistrate’s court, are presented under three exceptions, the first and 
second of which, reading as follows, will be considered together : 

“1. It is respectfully submitted that his Honor, Judge of the County Court, 
erred in failing to reverse the judgment of the Magistrate’s Court for error in 
admitting the testimony of plaintiff and other witnesses to the effect that the 
agent, J. J. Jones, had represented to plaintiff at the time of the purchase of the 
policy by her that it was in full benefit for the sum of one hundred dollars 
on its date, it being respectfully submitted that it was error to permit oral proof 


to interpret or vary the terms of the written instrument in the 
ambiguity or fraud. 


alleges it 


absence of 
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“2. It is respectfully submitted that his Honor, Judge of the County Court. 
erred in failing to reverse the judgment of the Magistrate’s Court for error in 
holding that the Complaint alleged fraud, the allegations of the Complaint being 
insufficient thereto.” 

The provision in the policy upon which the defendant relies to exempt it from 
liability in excess of the sum of $25 reads thus: “If the death of the Insured 
occurs during the first 12 months from date of this policy resulting from con- 
sumption, tuberculosis, pellagra, disease of the heart or blood vessels, nephritis 
or disease of the kidneys, cancer, paralysis or apoplexy, one-fourth of the amount 
will be paid which would be payable under the policy conditions for death resulting 
irom any other natural cause.” 

It is the contention of the defendant, as alleged in its answer, that the death 
of the insured resulted from nephritis, and within the first twelve months from 
the date of the policy; and therefore contends that it is only liable for the sum 
of $25; that is, one-fourth of the amount of the policy, which sum it alleges it 
paid. The plaintiff, it appears, made an assignment of the benefits of the policy 
to the undertaker for the funeral expenses of the insured and the said undertaker, 
by virtue of the assignment, received the said sum of $25 from the defendant. O. 
the trial of the case the plaintiff introduced, over the objection of the defendant, 
testimony to the effect that the defendant’s agent, who delivered to the plaintiff 
the policy in question, at the time of such delivery, collected from the plaintiff 
premiums four weeks in advance thereon, and at the time stated to the plaintiff 
that the policy was “in full benefit.” It further appears from the testimony that 
the plaintiff relied upon this representation, and that such representation induced 
her to accept the policy and pay the premium thereon. In this connection we 
may state that while it appears from the record that the plaintiff was able to 
read, a reasonable inference to be drawn from the testimony is that her education 
was limited and her station in life was by no means the best. Another reasonabie 
inference to be drawn from the testimony is that she was unable to cope with 
the defendant’s said agent who sold and delivered to her the policy involved. 
There was also testimony to the effect that the said agent of the defendant, who 
delivered to her the policy in question, had constantly called at her home for < 
number of years in connection with the sale of other policies to her on the life 
of her children and for the purpose of collection of premiums thereon, having 
sold to her seven or eight policies, and, it seems, had won her confidence. In 
our opinion, the inference may reasonably be drawn from the testimony that in 
purchasing the policy involved the plaintiff trusted the defendant’s said agent 
and relied upon his statement as to the meaning and value of the same. We 
therefore think it is proper to admit in evidence the testimony under consideration. 
We do not agree with appellant's position that the complaint contained no 
allegations constituting a basis for the introduction of the testimony under con- 
sideration. In our opinion, the necessary allegation appears in the complaint. 
We find an allegation therein reading as follows: “That at the issuance of said 
policy, the defendant through its duly authorized agent represented to this 
plaintiff that said policy was in full benefit, and she believed and relied upon said 
representations.” 

This allegation, considered in connection with all the other facts alleged and 
in the light of the surrounding circumstances, constitutes sufficient notice to the 
defendant that the testimony objected to, or similar testimony, would be offered 
by the plaintiff at the trial of her case. Exceptions 1 and 2 are therefore over- 
ruled. 

Exception III. “It is respectfully submitted that his Honor, Judge of the 
County Court, erred in failing to reverse the judgment of the Magistrate’s Court 
for error in overruling defendant’s motion for a directed verdict on the grounds 
stated in the record, the proof showing settlement in full of the claim under the 
policy, and there having been no tender back to the company by the plaintiff of 
the amount of said settlement.” ; 

At the close of the testimony on the trial of the case in the magistrate’s 
court the defendant moved for a directed verdict for the defendant on the ground 
that the proof was that the claim involved had been settled and that there was no 
allegation or proof of fraud; and, further, on the ground that there had been no 














Life| Hawkins vy. North Carolina Mutual Life Ins. Co. 343 






tender back to the company as a prerequisite to bring suit. The magistrate 
having overruled the motion, an appeal was taken to the county judge who 
afirmed the judgment in the magistrate’s court, thereby sustaining the ruling 
of the magistrate on this motion: An appeal having been taken to this court trom 
the judgment below, the question is now presented before us under exception 3, 
above quoted. In support of the allegation of error that the court erred in 
jailing to direct a verdict because of the plaintiff having not offered to return to 
the defendant the $25 referred to above, which was paid to the undertaker, our 
attention is called to the case of Lawrence v. Durham Life Insurance Company, 
166 S. C. 203, 164 S. E. 632. It is a recognized principle by the courts of this 
state that, where a compromise is made between the parties regarding a claim 
involved, and fraud is charged by one of the parties to the transaction against 
the other in procuring such compromise, in order to maintain an action to set 
the settlement aside and procure judgment for an additional amount, the amount 
so paid aS a compromise must first be returned or offered to be returned to the 
other party. But in our opinion the case at bar does not fall within this rule. 
The facts of the case present a different situation. So far as the record discloses, 
no compromise settlement was effected between the parties in this case, and 
certainly no release was executed. It is true that, pursuant to an execution of 
an assignment to the undertaker for burial expenses of the insured, a check for 
the sum of $25, which was made payable to the plaintiff, was indorsed by her 
and delivered to the undertaker, which the undertaker collected. We do not 
think that this check could be considered a release for the entire claim involved 
under the policy. While we find at the top of this check the following wording: 
“In settlement of WPL. C. Claim 590910 $25.00 Dan Smith S. C.”—this standing 
alone does not, in our opinion, constitute a release, and we do not think the 
record discloses an intention on the part of the plaintiff to make her indorsement 
on the back of this check a release of the total claim involved under the policy. 
Under our view of the case, the action should be regarded as an action to collect 
a balance owing on a contract, and we think the same should be maintained. 

rhe exceptions are overruled, and the judgment of the lower court affirmed. 

Blease, C. J., and Stabler and Bonham, JJ., concur in result. 

Blease, Chief Justice (concurring in result). 

sriefly stated, my reasons for concurring in the conclusion of Mr. Justice 
Carter’s opinion, that the judgment appealed from should be affirmed, are as 
follows: 

The policy of insurance provided that if the insured died “during the first 
twelve months from date of this policy” from either one of many diseases men- 
tioned, nephritis included, only the sum of $25, and not the total amount of 
insurance, $100, would be paid. The company defended on the ground, that the 
insured died a few days before the expiration of the twelve months’ period from 
nephritis, a disease of the kidneys; that $25, the only sum due, under the terms 
of the policy had been paid. The only evidence I find to sustain the defense 
was that.of a physician, who had treated the insured for just a few days. He 
testified that, while he had given a certificate that the insured had died of 
nephritis, he could not say positively that such was the case; that he only treated 
the insured about five days, the last visit being two days prior to his death; that 
only by a urinalysis test, or a post mortem examination, could he have determined 
that death was caused by nephritis, and that neither of these examinations was 
made. He did not see the insured the day he died, or the body after death. 

[1, 2] In his report to the county court on the appeal, Magistrate John L. 
Lancaster said: “The sole question before the Court was a question of fact: 
whether or not the insured died from a disease excepted from the policy within 
twelve months from its date?” The burden to sustain the defense was, of course, 
on the insurance company. The magistrate properly held that, under the 
evidence submitted, the question of fact was one for the jury. 


(3, 4] It is my opinion that the complaint did not charge any fraudulent act 
on the part of the insurance company, or any of its agents. Neither was there 
ambiguity in the language of the policy. So the testimony as to the representa- 
tions of one of the agents as to the terms of the policy was improperly admitted 
But this error in the magistrate’s court, after the affirmance of the judgment of 
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that court by the county court, is not sufficient for this court to reverse the 
judgment. Section 804 of the Code, touching appeals from courts of magistrate 
to the circuit court or county court, provides: “Upon hearing the appeal, the 
appellate court shall give judgment according to the justice of the case, without 
regard to technical errors and defects which do not affect the merits.” 

The erroneous admission of evidence in a trial before a magistrate does not 
require the appellate court to reverse the judgment, but the appellate court is : 
give —eE according to the justice of the case. Naufal v. Gergel, 136 S. 
306, 134 S. E. 463. 

[5] The county judge, as he stated in his order, feeling “that the judgment 
should stand,” affirmed it on “the entire record in this case.” Clearly, he meant 
that his judgment was given “according to the justice of the case, without regard 
to technical errors and defects which do not affect the merits.” The 


in the trial and the report of the magistrate warranted that conclusion. 
Stabler and Bonham, JJ., concur. 


evidence 


GARNER v. VOLUNTEER STATE LIFE INS. CO. No. 13704. 
Supreme Court of South Carolina. Oct. 23, 1933. 
171 Southeastern Reporter 370. 
INSURANCE. 

Failure to give and furnish proof of disability contemplated by policy in 
order to recover disability benefits may be excused when it is impossible for 
insured to give notice and furnish proofs. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Bonham, J., dissenting. 

Appeal from Common Pleas Circuit Court of Dillon County; W. H. Townsend, 
Judge. 

Action by John A. Garner against the Volunteer State Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded for new trial. 

Joe P. Lane and W. C. Moore, both of Dillon, for appellant. 

Gibson & Muller, of Dillon, for respondent. 

CarTER, Justice. 

The purpose of this action which was ‘commenced in the court of common 
pleas for Dillon county, April 15, 1932, based on a total disability clause contained 
in an insurance policy issued on the life of the plaintiff, is the recovery of judg- 
ment against the defendant for the sum of $1,035.60 and interest thereon, composed 
of the following items: $200 per year from September, 1929, to the trial of the 
action, on account of plaintiff’s disability, and the amount paid to the defendant 
as premium on the said policy after the plaintiff became disabled within the mean- 
ing of the provisions of the said policy. The policy involved was issued by the 
Southern States Life Insurance Company of Alabama, but the defendant, the 
Volunteer State Life Insurance Company, later assumed all obligations under the 
same, and the suit is, therefore, against the said Volunteer State Life Insur- 
ance Company. In the defendant’s answer, denying liability in this action, special 
attention is called to the following provisions of the policy under consideration: 

“THE COMPANY WILL PAY TO THE INSURED “Two Hundred Dol- 
lars per annum being one-tenth of the face amount of the policy, by monthly 
installments during his lifetime and the continuance of his total and permanent 
disability as hereinafter defined, subject to all the terms and conditions shown 
helow. 

“The first monthly installment of Life Income shall be made one year after 
the anniversary of the policy next succeeding the receipt of such proof. Such 
income payments shall not reduce the sum payable in any settlement of the policy. 
The policy must be returned to the Company annually for endorsement thereon 
of each year’s income payments. Provided that if the insured be insane, or if 
such disability is due to loss of reason or to any mental disease, no such annual 
income shall be payable by the company; and 

“WILL WAIVE PAYMENT OF THE PREMIUM under the policy from 
year to year so long as the company shall be liable to pay to him a life income 
for disability, subject to all the terms and conditions shown below.” 
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It is the contention of the defendant that the facts of the case do not entitle 
the plaintiff to recover under the disability provisions of the policy above quoted 

Issues being joined, the case was tried at the fall term, 1932, of said court, 
before his honor, Judge W. H. Townsend, and a jury, resulting in direction of a 
verdict for the defendant by the court pursuant to motion of the defendant. From 
the judgment entered on the verdict the plaintiff has appealed to this court. For 
the purpose of a clear understanding of the facts and issues involved, we quote 
herewith the ruling of his honor, the trial judge, when his honor directed the ver- 
dict for the defendant: 

“The Court: 

“The question before me is whether or not there is anything now due to the 
plaintiff under uncontradicted testimony and the supplementary agreement attached 
to and forming a part of policy number 33,739 sued upon in this action. 

“This supplementary agreement provides that the company will pay the sum’ 
of two hundred dollars per annum, being ten per cent of the face amount of the 
policy, by monthly installments, during his life-time and continuous of his total and 
permanent disability, as therein defined subject to the terms and conditions shown 
below. The first monthly installment of income shall he paid one year after the 
anniversary of the policy next succeeding the receipt of such proof, and it further 
provided that the company will waive payment of the premiums under the policy 
from year to year so long as the company shall be liable to pay the insured a life- 
income for disability, subject to the terms and conditions shown therein. The 
waiver of premium shall commence with the anniversary of the policy next suc- 
ceeding the receipt of such proof. 

“The testimony is uncontradicted that the insured is now totally incapacitated, 
or disabled, from earning anything within the meaning of the policy, and has 
been for several years. 

“The proof is that notice of such disability of the insured was not given to 

the insurance company until February 2nd. of the present year, and that, after 
investigation, the insurance company, being satisfied that such disability existed, 
endorsed on the policy, on February 25, 1932, a statement that proof had been 
furnished by the within-named insured that he has become permanently and incur- 
ably disabled in accordance with the conditions set forth in the rider attached 
hereto, the company hereby waives payment of each premium that may become 
payable hereunder during such disability, as from September 24, 1932, and, in 
addition to such waiver, will pay to the insured a monthly income of sixteen and 
sixty-six one hundredths dollars, ($16.66) during such disability, the first monthly 
payment to be made on September 24, 1933, and subsequent payments to be made 
thereafter subject to the provisions contained in said rider. 
.. “The annual date of the policy next following the giving of the notice and 
hling of the proof of disability was the 24th day of September, 1932, it being 
now the 5th day of October, 1932. This action was commenced by the service 
of a summons and complaint in April, 1932, and of an amended summons and 
complaint in May, 1932. 

“The giving of the notice of the existence of disability and the furnishing of 
proof thereof to the insurance company was, under the contiact, a condition 
precedent, both to the payment of the monthly installments of life-income 
referred to in the rider attached to the policy and of the waiver of the payment 
of future premiums during the existence of the disability. This construction was 
placed upon a somewhat similar policy in the case of Parker v. Jefferson Standard 
Life Insurance Company, 158 S. C. 394, 155 S. E. 617, and for the reasons stated 
by the Court in that case there was no sum due on the policy to the plaintiff 
when this action was instituted. For the same reason, the plaintiff is not entitled 
to recover premiums paid by him to the defendant company on the policy in 
question prior to February, 1932, when notice of disability was given to the 
company, and the recovery of such premiums is further forbidden by the principle 
that such payments were voluntarily made by the insured. 

“While the insured did not remember, or know, the provisions of the rider 
attached to the policy at the time he made such payments of premium, they 
were made in the ordinary course of business, upon the demand of the insurance 
company or notice that they were due, and the insurance company had no 
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notice or knowledge at the time they received such payments of the existence 
of the disability which would relieve liability for payment. 

“The payment was not made under any mutual mistake: They were made 
by the plaintiff, perhaps under a mistake as to his obligation to make them: 
but the company receiving them had no notice whatever of the existence of the 
disability which would relieve the liability to pay them, and received them in 
the ordinary course of business, believing them to be due under the conditions 
of the policy, and, under my construction of the policy, they continued to become 
due until September 24, 1932, which accrued after the commencement of this 
action. The premium for 1932 being the first payment of which is waived under 
the conditions stated in the rider. 

_ “The action, therefore, cannot be maintained by the plaintiff for the recovery 
of the premiums heretofore paid to the insurance company, and as there was no 
monthly payment due to the plaintiff at the time of the commencement of this 
action, the jury is directed to find a verdict in favor of the defendant.” 

As stated, the plaintiff has appealed from this ruling, and error is imputed 
to his honor in regard thereto. 

The principal question raised by the appeal, as stated by attorneys for the 
respondent, “is as to whether or not an insured or his beneficiary who failed to 
give notice of total disability is entitled to collect premiums paid voluntarily 
during such disability and to collect such disability under the terms of the policy 
when no notice of such disability has been given to the Company.” 


As appears from the ruling (above quoted) of the trial judge, his honor held, 
in accord with the respondent’s contention, that “the giving of notice of the 
existence of disability and the furnishing of proof thereof to the insurance com- 
pany was, under the contract, a condition precedent, both to the payment of the 
monthly installments of life income referred to in the rider attached to the policy 
and to the waiver of the payment of future premiums during the existence of the 
disability.” In support of this ruling our attention is called to the recent case of 
Parker y. Jefferson Standard Life Insurance Company, 158 S. C. 394, 155 S. E. 
617. This case is cited as authority for the position that no amount was due to 
the plaintiff under the policy in question at the time of the commencement of thie 
action. This court adheres to the principle recognized and stated in Parker vy. 
Jefferson Standard Life Insurance Company, supra; but, in our opinion, the facts 
in the case at bar take it out of this rule. In Parker v. Jefferson Standard Life 
Insurance Company, no question was presented as to the insured not being able 
to give notice and furnish proof to the insurance company of the disability of 
the insured; whereas that question is raised, and properly so, in the case at bar. 
We agree with the position of the appellant that the failure to give notice and 
furnish proof to the insurance company of the disability contemplated by the 
provision in the policy may be excused when it is impossible for the insured to 
give such notice and furnish such proof. Whether such condition existed in the 
case at bar was a question for the jury, for there was some testimony offered by 
the insured from which such inference might reasonably be drawn. We shall not 
discuss or state the testimony bearing of this question, for the reason that thie 
case will have to be remanded for a new trial and we desire avoiding intimating 
an opinion as to the value or weight of such testimony. In support of the views 
we have expressed herein regarding an insured being excused from giving the 
notice and furnishing the proof referred to, we call attention to the case of 
Levan v. Metropolitan Life Insurance Company, 138 S. C. 254, 136 S. E. 304, and 
authorities cited therein. In the opinion in that case the writer of the same dis- 
cusses the question at length, and we think that case is controlling in the case at 
bar. As to the position of respondent, that the wife of the insured (who is named 
in the policy as beneficiary in case of the death of the insured) was the agent for 
the insured during his disability and that she should have given the required 
notice and proof of such disability, we deem it sufficient to state that that ques- 
tion was, also, one for the jury under the testimony and circumstances of the 
case, . 

We express no opinion as to the other questions raised in the case. 

For the reasons expressed, the judgment of the lower court is reversed, and 
the case remanded for a new trial. 
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Blease, C. J., and Stabler, J., concur. 
Bonham, Justice (dissenting). 


I dissent. I think this case is ruled by the opinion in Parker v. Insurance Com- 
pany, 158 S. C. 394, 155 S. E. 617. 


HOHENTHANER v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 7517. 
Supreme Court of South Dakota. Oct. 9, 1933. 
250 Northwestern Reporter 370. 
INSURANCE. 

Insured’s failure, in questionnaire connected with medical examination, to 
disclose recent examination by physician and discovery of abdominal growth which 
later proved to be cancer, held fraudulent, rendering life policy void and entitling 
insurer to directed verdict (Rev. Code 1919, § 9312). 

Insurer was entitled to directed verdict in its favor, notwithstanding 

Rey. Code 1919, § 9312, which provides that, where medical examiner of 
life insurance company issues certificate of health or declares applicant fit 
subject for insurance under rules of insurer, insurer shall be estopped 
from alleging that assured was not in condition of health required by 
policy, except where policy is procured through fraud or deceit, since, in 
present case, medical examiner did not issue certificate of health or declare 
applicant fit subject for insurance under rules of insurer, and since policy 
was procured through fraud or deceit of insured. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


\ppeal from Circuit Court, Pennington County; James McNenny, Judge. 

Action by Martha W. Hohenthaner against the Mutual Life Insurance Com- 
pany of New York. From a judgment in favor of plaintiff and an order denying 
a motion for a new trial, defendant appeals. 

Reversed and remanded, with directions. 


Bailey & Voorhees and M. T. Woods, all of Sioux Falls, for appellant. 

H. F. Fellows, of Rapid City, for respondent. 

Po.iry, Judge. 

This action is brought to recover on a life insurance policy. Plaintiff is the 
widow of John H. Hohenthaner. On the 31st day of August, 1931, Hohenthaner 
consulted Dr. T. F. O’Toole, a physician at New Underwood. He told Dr. O’Toolc 
that he had a pain in the upper right-hand region of his abdomen that had been 
giving him pain for something like six days. The doctor made an examination, 
and upon such examination found that Hohenthaner had a bunch or growth of 
considerable size in the upper right-hand portion of his abdomen. The doctor did 
not say at the time just what he thought this growth was, but told Hohenthane1 
to return in a week or ten days and let him make a further examination. On 
the 2d day of September, two days after his consultation with Dr. O’Toole, 
Hohenthaner called on Mr. S. H. Aos, the local agent of defendant company at 
Wasta, S. D., and made application for the life insurance policy that is involved 
in this action. Said agent sent the applicant to Dr. A. A. Heinemann, local medical 
examiner for the defendant company. As a part of such medical examination. 
Hohenthaner was required to answer a long questionnaire containing numerous 
questions relative to the condition of his health both present and past. Among 
other questions was question No. 16, which reads as follows: “What illness, 
diseases, injuries and surgical operations have you had since childhood? Name of 
disease, etc., number of attacks, date of each, duration, complications, any remain- 
ing effects, and date of complete recovery.” In answer to this question decedent 
enumerated a number of complaints all of which had occurred many years in the 
past, with the information called for by the question together with the date of 
complete recovery. 

Question No. 17 is as follows: “State every physician or practitioner who has 
prescribed for or treated you, or whom you have consulted in the past five years 
tor any ailment, serious or not serious? Name of physician or practitioner, address, 
when consulted, nature of complaint.” To the portion of the question calling for 
the name of the physician consulted, Hohenthaner answered “None.” This, of 
course, dispensed with any answer to the succeeding portions of the question. He 
did not disclose to the examining-physician that he had consulted Dr. O’Toole only 
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two days prior thereto, nor that he had any known ailment whatever. Some three 
or four days after this examination, Hohenthaner returned to Dr. O’Toole for 
further examination, and, upon making such examination, the doctor informed 
Hohenthaner that his condition was serious and recommended that he go to the 
Clinic in Rapid City for further examination and treatment. This the appellant 
did. He was examined at the Clinic by Dr. Dawley. This was about the 14th of 
September. Dr. Dawley testified that upon making this examination he found a 
lump or mass as large as a grape fruit in the upper right-hand portion of 
Hohenthaner’s abdomen. An X-ray was taken which verified this diagnosis, and on 
the 14th of October an operation was performed and the said lump or mass wa‘ 
removed. It was found to be a cancer, and involved not only the right kidney but 
adjacent structures. In a short time it formed again and was again removed, but 
no cure was effected, and Hohenthaner died from the effects of said cancer on 
the 18th of January, 1932. 

At the examination by Dr. Heinemann which was made on about the 2d day 
of September, no disclosure was made by Hohenthaner that he had experienced 
any such pain as he described when he went to Dr. O’Toole, nor that he had 
consulted or been examined by Dr. O’Toole, or any other physician, nor that he 
was suffering from any complaint of any kind, nor that he had any such growth 
as Dr. O’Toole had discovered. Dr. Heinemann did not discover the growth in 
Hohenthaner’s abdomen, and no reference thereto was contained in his report to 
defendant comspany. Upon the strength of this report, the application was allowed, 
and the policy involved was issued on the 8th day of September, 1931, and delivered 
to the applicant on the 18th day of said month. 

At the close of all the testimony the defendant moved for a directed verdict 
on the ground that the answers given by the applicant to questions 16, 17, 18, 19, 
20-A, 28, 31, and 32, contained in the said questionnaire were false, and that, by 
giving the said false answers, the said applicant intended to deceive and mislead, 
and did deceive and mislead, the defendant and thereby induced the defendant t 
issue the said insurance policy, and that, because of the said false and fraudulent 
misrepresentations, whereby the applicant induced defendant to issue the said 
policy, the same is void. We are of the opinion that this motion should have been 
granted. Had the applicant truthfully answered question No. 17, he would first 
have disclosed the name of Dr. T. F. O’Toole of New Underwood, S. D.: sceond, 
the date, August 31, 1931, when the examination was made; third, the nature of 
the complaint, which would have disclosed the fact of the mass or bunch in 
applicant’s abdomen. With this information, it would have been the duty of Dr. 
Heinemann to have examined said abnormal growth in the applicant’s abdomen 
and reported the said condition to the defendant company; and the defendant 
could have exercised an intelligent judgment in determining whether to accept or 
reject the application. 

Respondent invokes the provisions of section 9312, Rev. Code 1919, and con- 
tends that the defendant is estopped from claiming that the appellant was not In 
the condition of health required by the terms of the policy when the policy was 
issued. This section reads as follows: “In any case where the medical examiner, 
or physician acting as such, of any life insurance company doing business in this 
state shall issue a certificate of health, or declare the applicant a fit subject fot 
insurance under the rules and regulations of such company, the company shall be 
thereby estopped from alleging, in any action on such policy, that the assured was 
not in the condition of health required by the policy at the time of issuing such 
policy, except where the same is procured by or through the fraud or deceit o! 
the assured.” 

But this section avails the respondent nothing. Dr. Heinemann did not tssut 
a certificate of health or “declare the applicant a fit subject for insurance under 
the rules and regulations of the ‘defendant company.’” It was the applicant and 
not Dr. Heinemann who signed the certificate at the end of the questionnaire 
This certificate reads as follows: “I certify that each and all of the foregoing 
statements and answers were read by me and are fully and correctly recorded by 
the medical examiner.” 

This certificate is signed “John H. Hohenthaner,” and witnessed by A. A 
Heinemann at Wasta, S. D., on the 2d day of September, 1931. This report also 
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contains, over the applicant's signature, the following statement: “All the follow- 
ing statements and answers, and all those that the insured makes to the Company’s 
Medical Examiner, in continuation of this application, are true, and are offered 
to the company as an inducement to issue the proposed policy. The insured 
expressly waives on behalf of himself or herself and of any person who shail 
have or claim any interest in any policy issued hereunder, all provisions of law 
forbidding any physician or other person who has attended or examined, or who 
may hereafter attend or examine the insured, from disclosing any knowledge or 
information which he thereby acquired. The proposed policy shall not take effect 
unless and until delivered to and received by the insured, the Beneficiary or by 
the person who herein agrees to pay the premiums, during the Insured’s continu- 
ance in good health, * * *” 

By falsifying his answers as above set out, the applicant brought himself 
within the exception contained in section 9312, which reads as follows: “* * * 
Except where the same is procured by or through the fraud or deceit of the’ 
assured.” 

The statements made by the applicant were false, and, having been made only 
two days after having been examined by Dr. O’Toole, he knew they were false 
They related to the condition of his health at the time of the application and at 
the time of the issuance and delivery of the policy, and were material. Such state- 
ments could have been made for no other purpose than to deceive and mislead 
defendant and induce it to enter into the contract. In the language of the signed 
statement, the said false and fraudulent representations were “offered as an 
inducement to issue the proposed policy.” 

Plaintiff stresses the fact that both the local examining physician and the 
medical director of the defendant company passed favorably upon Hohenthaner's 
application. It is true that they did pass favorably upon this application, but in 
doing so they were acting in ignorance of facts known to the applicant and by 
him fraudulently concealed from them. Because of such fraudulent concealment of 


said facts, the policy was void, and defendant’s motion for a directed verdict 
should have been granted. 


The judgment and order appealed from are reversed, and the cause is 
remanded to the trial court, with directions to dismiss the action. 
Rudolph, P. J., and Campbell, Roberts, and Warren, JJ., concur. 


COTTON et al. v. COTTON. 
Suprem: Court of Tennessee. June 26, 1933. 
61 Southwestern Reporter (2d) 655 
1. INSURANCE. 

Words “heirs at law,” when used with reference to personalty, unless other- 
wise controlled by context, mean “legal representatives” or “next of kin,” and are 
not given technical meaning used with reference to devolution of title to realty. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

» INSURANCE. 

Surviving widow entitled to insured husband's personal estate Jeld “heir at 
iaw” within husband’s benefit certificate, and entitled to proceeds of certificate as 
against husband’s brothers and sister (Code 1932, § 8389). 

(For other cases, see Insurance, Dec. Dig. § 785.) 
INSURANCE. Pes 
Widow sield entitled to retain proceeds of deceased husband's benefit certifi- 
cate naming husband’s mother as beneficiary, as against claim of deceased bene- 
nciary's next of kin, where neither beneficiary nor widow had exclusive right to 
demand proceeds as against each other and insurer made payment to widow as 
person entitled by law to receive it (Code 1932, §§ 8389, 8456). 

(For other cases, see Insurance, Dec. Dig. § 785.) 

Certiorari to Court of Appeals on Appeal from Chancery Court, Knox County ; 
Robert M. Jones, Chancellor. ee 

Suit by Robert Cotton and others against Cora Cotton. To review a decision 

f the Court of Appeals affirming a decree for defendant, complainants petition 
for a writ of certiorari. 
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Petition denied. 

A. Y. Burrows, of Knoxville, for complainant Robert Cotton. 

H. T. Poore, of Knoxville, for defendant Cora Cotton. 

Swiccart, Justice. 

Complainants are the brothers and sister of James Cotton, deceased, claiming 
hat as next of kin they are entitled to the proceeds of a benefit certificate and a 
life insurance policy, held by their deceased brother, as against his widow, the 
defendant, Cora Cotton. 

James Cotton, the insured, died in 1931, childless and intestate. His surviving 
widow was entitled to his personal estate, under the statute of distribution. Code, 
$ 8389; Shannon’s Code, § 4172. 

The benefit certificate, issued by the Grand Lodge, Brotherhood of Railroad 
Trainmen, was payable to the mother of James Cotton, Amanda Cotton, “if living; 
if not, to the executor or administrator of said member’s estate, in trust, how- 
ever, for, and so to be forthwith paid over to his heirs at law.” 

Amanda Cotton, the named beneficiary, predeceased her son, and the pro- 
ceeds of the certificate were paid by the Grand Lodge to the widow, as the ad- 
ministrator of her husband's estate 

[1] The words “heirs at law,” when used with reference to personalty, are 
flexible in their import, and, unless otherwise controlled by their context, “mean 
the legal representatives or next of kin,” and are not given the technical meaning 
they possess when used with reference to the devolution of title to real estate. 
Paine v. Gupton, 30 Tenn. (11 Humph.) 402; Alexander v. Wallace, 76 Tenn. (8 
Lea) 569; Gosling v. Caldwell, 69 Tenn. (1 Lea) 454, 27 Am. Rep. 774; Ward v. 
Saunders, 35 Tenn. (3 Sneed) 387; Spofford v. Rose, 145 Tenn. 583, 593, 594, 
237 S. W. 68. 

We quote from 14 Ruling Case Law, 1373, 1374 (Insurance) § 541: “While 
the position has been taken that the word ‘heirs’ in a policy mean those who 
would succeed to the realty of the insured, the prevailing view is that where the 
word is not explained by the context it means those who would, under the sta- 
tutes of distribution, be entitled to the personal estate of the insured.” 

This statement of the prev vailing view is well sustained by the cases cited in 

the note to the text and by one of the two cases cited for the a ~~ 
Alexander v. Northwestern Masonic Aid Ass’n, 126 Ill. 558, 18 N. 556, 
R. A. 161. See, also, 37 C. J. 566, 567 (Life Insurance) § 324, where ie rule, tn 
ported by additional citations, is stated to be: “* * * But if by statute the surviv- 
ing wife is entitled to share as distributee or next of kin in the husband's S person- 
alty, she is within the term ‘heirs’ or ‘legal heirs’ in a life insurance policy.” 

{2] We have no hesitancy in ruling that the provision of the benefit certifi- 
cate that its proceeds, pay able to the administrator of the member, should inure 
to the benefit of his heirs at law, was intended as a direction that such proceeds 
should go to those persons entitled by law to succeed to the member’s personal 
2State, in this case, the widow. The chancellor was of that opinion, and his decree 
was affirmed by the Court of Appeals, although on other grounds. 

The contract of life insurance in suit, issued by the Metropolitan Life Insur- 
ance Company, contained a “schedule” which named the insured’s mother, Aman- 
da Cotton, as beneficiary. The contract was an endowment, payable to the in- 
sured upon maturity. Its only provision for payment upon the death of the in- 
sured was the so-called “facility of payment clause,” reading as follows: 

“In case of such prior death of the insured, the company may pay the amount 
jue under this policy to either of the bene ficiaries named in the said schedule or 
to any relative by blood or connection by marriage of the insured, or to any 
other person appearing to said company to be equitably entitled to the same by 
ceason of having incurred expense on behalf of the insured, or for his or her 
yurial; and the production of a receipt signed by either of said persons shall be 
‘onclusive evidence that all claims under this policy have been satisfied.” 

The proceeds of this contract, $255, were paid to the widow. Complainants 
claim that they are entitled to recover that amount from the widow, as next ot 
kin of the named beneficiary, their deceased mother. 


[3] Under the quoted clause of the insurance contract, neither the named 
neneficiary, if living, nor the widow, had an exclusive right to demand payment 
ef its proceeds, as against the other. And particularly since the payment was 
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wade by the insurer to the person entitled by law to receive it, if no beneficiary 
had been named (Code, § 8456), we think she (the widow) is entitled to retain 
it, as against the claim of the deceased beneficiary's next of kin. See Hullett v. 
Hullett, 162 Tenn. 31, 36 S.W.(2d) 896. The Court of Appeals so ruled. 

Complainant's petition for the writ of certiorari to the Court of Appeals is 
denied, for the reasons herein stated. 


STATE ex rel. DISTRICT ATTORNEY GENERAL v. MUTUAL 
MORTUARY ASS’N, Inc. 
Supreme Court of Tennessee. June 17, 1933. 
61 Southwestern Reporter (2d) 664. 
INSURANCE. 

Mortuary association guaranteeing burial of members in consideration of fee 
and future assessments held engaged in “life insurance business,” subject to regu- 
lation (Shannon’s Ann. Code, § 2513). 

Mortuary association was organized to provide decent burial for its 
members, who were divided into five classes, and each member, according 

to the class of certificate held by him, was entitled to burial to be fur- 

nished by named funeral home for a stipulated amount. A member, upon 

joining the association, paid a fee and promised to pay future assessments 
when levied. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Appeal from Chancery Court, Madison County; N. R. Barham, Chancellor. 

Suit by the State, on the relation of the District Attorney General, against the 
Mutual Mortuary Association, Inc. From a decree overruling its demurrer to the 
bill, the defendant appeals by permission. 

Decree affirmed, and cause remanded in accordance with opinion. 

Herron C. Pearson, of Jackson, for appellant. 

L. L. Fonville and Waldrop & Hall, all of Jackson, and Jere I. Galbraith, of 
Henderson, for appellee. 

McKinney, Justice. 

The state of Tennessee, on the relation of the District Attorney General, filed 
the bill herein for the purpose of canceling the charter of defendant and enjoining 
it from doing business in this state. 

The theory of the bill is that defendant is engaged in life insurance business, 
and has failed and refused to comply with the laws of the state regulating such 
associations. The defendant, by its demurrer, contends that it is not so engaged 
and is not, therefore, amenable to said regulatory statutes. The chancellor over- 
ruled the demurrer, and in his discretion permitted the defendant to appeal. 

The defendant was incorporated in 1930 under the authority of section 2513 
of Shannon’s Annotated Code, which is as follows: 

Charters may be granted to any association of individuals organized for the 
general welfare of society, and not for individual profit, as follows: * * * 

“(3) Life insurance orders and orders for the protection of property against 
any cause or causes of loss or damage, in all cases where such orders are based 
upon the principal of the mutual assessment of their members, and when the 
general good and not individual profit is the object of their organization.” 


Detendant concedes that it was created by virtue of the statute just quoted. 


The bill charges that defendant is inseparably linked with the Smith Funeral 

Home, Incorporated, located at Jackson, which was also incorporated in 1930, for 
the purpose of engaging in the undertaking business; both corporations having 
heen promoted by the same individuals. 
_. It is further averred that defendant is carrying on its activities in Madison, 
Gibson, Crockett, Haywood, and other counties in West Tennessee; that it has 
paid representatives and agents who solicit persons in said counties to become 
members of said association upon the payment of a fee and a promise to pay 
tuture assessments when levied, in consideration for which a certificate of mem- 
bership is issued to each member entitling him to a decent burial. We quote from 
the certificate as follows: 

“3. Each member, according to the class of certificate which he holds, shail 
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receive a burial to be furnished by Smith Funeral Home, Incorporated, including 
service and casket as follows: 

Class ie $300.60 burial 

lass TD AMIROTS 55 cia nescence e: 200.00 burial 

lass C members. 266606564 vais 150.00 burial 

Class D members—above 12 years of age 100.00 burial 

Class D members—under 12 years of age. .° 60.00 burial” 

Assessments are made as often as necessary to enable defendant to bury its 
members according to contract. A member failing to pay any assessment when due 
forfeits his membership. The defendant has no lodge system with ritualistic form 
of work and representative form of government. Such an association is classified 
as an industrial insurance company. 31 C. J. 966. The agreement which the defend- 
ant enters into with its members has all of the elements of an insurance con- 
tract: the only difference being that in this cause the defendant guarantees to its 
members a decent burial to cost a specified sum instead of paying to the estate 
of the member a certain amount of money at death. 

_ According to Webster’s New International Dictionary, the primary definition 
of the word “insure” is: “To make sure or secure; to guarantee; as, to insure 
safety to any one.” 

Under the terms of the certificate, the defendant guarantees to members in 
class A a $300 funeral. A member is entitled to such burial if he has only paid 
one assessment. Such member may be possessed of no estate, but, if he pays his 
assessments, he is insured a decent burial. This insurance is issued upon the life 
of the member and is payable at his death. 

The authorities generally hold that associations of this character are engaged 
in the business of life insurance. 14 R. C. L. 841; State v. Willett, 171 Ind. 2%, 
86 N. i. 68, 23 L. R. A. (N. S.) 197: Renschler v. State, 90 Ohio St. 363, 107 
N. E. 758, L. R. A. 1915D, 501, Ann. Cas. 1916C, 1014; State v. Wichita Mut. 
Burial Ass’n, 73 Kan. 179, 84 P. 757; State v. Beardsley, 88 Minn. 20, 92 N. W. 
472; Oklahoma S. W. Burial Ass’n v. State, 135 Okl. 151, 274 P. 642, 63 A. L. R. 
704: Pennsylvania R. Co. vy. Roydhouse, 267 Pa. 368, 110 A. 277; Fikes v. State, 
87 Miss. 251, 39 So. 783; Smith v. Bullard, 61 N. H. 381; Sisson ex rel. Nardo- 
lillo y. Prata Undertaking Co., 49 R. I. 132, 141 A. 76; State ex rel. Fishback v 
Globe Casket & Undertaking Co., 82 Wash. 124, 143 P. 878, 879, L. R. A. 1915B, 
976. In this last-named case it was said: 

“As to the first contention, we think the business is clearly insurance. The 
contract evidenced by the certificate has all of the elements of a life insurance 
contract. It is an agreement to perform a service which can become obligatory 
only on the death of the certificate holder. While no beneficiary of the promise is 
named, in reality one exists, and may be ascertained with as much certainty as 
if directly and specifically named. It is the person who would otherwise be obiiged 
to pay the expenses of the burial. This may be the heir of estate of the decedent, 
his relatives, or the state; but, whoever such person may be, he is relieved of his 
obligation to the extent of the value of the service agreed to be performed by the 
terms of the certificate. There is therefore a promise by one person to pertorm 
a valuable service on the death of another, a valuable consideration paid for the 
promise, and a person to whom the benefit of the promise will inure. Had_ the 
ordinary insurance nomenclature been used to designate the person making the 
promise, the person to whom the promise is made, the person who will receive the 
benefit of the promise, and the consideration paid for the promise, no one would 
question that it was an insurance contract. But a contract is to be determined 
from its nature and effect, not by the terminology used to characterize it. Here 
there is an ‘insurer’ and ‘insured,’ a ‘premium,’ and a ‘beneficiary, and we think 
the contract nothing else than a plain, ordinary insurance contract.” 

Our statutes, which provide for the regulation and oversight of insurance 
companies and their agents, were designed to protect policyholders against fraud, 
imposition, insolvency, and misappropriation of funds. Industrial policies especially 
are frequently issued to persons who are poor, illiterate, improvident, and unable 
to protect themselves. The same reasons that make it necessary to supervise 
company selling a sick benefit policy, or one paying a small sum at death, for a 
premium of 10 cents a week, make it necessary to protect those who pay small 
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periodic assessments for a policy or a certificate guaranteeing a decent and 
respectable funeral at death. In principle there is no difference. 

The question under consideration was invoked in State v. Gooch, 165 Tenn. 
97, 52 S.W.(2d) 143, but the court held that defendant association was not subject 
to regulation by the insurance department, for the reason that the death benefit 
was limited to $100, thus bringing the association within the saving provision of 
section 6421 of the Code of 1932. 

We hold, therefore, that the defendant is engaged in the insurance business, 
and is subject to regulation by the insurance department of the State. 

The decree of the chancellor will be affirmed, and the cause remanded for 
further proceedings. The cost of the appeal will be paid by the defendant. 

In the circumstances of this cause, the chancellor should allow the defendant 
a reasonable time to comply with the statute, and procure from the department « 
certificate authorizing it to carry on the business in which it is engaged. In the 
event it does comply, the bill should be dismissed at its cost. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CASILLAS. No. 9059. 

Court of Civil Appeals of Texas. San Antonio.. April 26, 1933. 

Rehearing Denied Oct. 11, 1933. 
63 Southwestern Reporter (2d) 396. 
2 INSURANCE. 

In action on month-to-month life and accident policy, evidence as to whether 
premium was paid for month in which death occurred held insufficient to support 
judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. 

Insurer under month-to-month life and accident policy by repeatedly accepting 
premium after first day of month did not waive right to defend action on polic, 
n ground that monthly payment was not made before insured’s death occurred. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

4, INSURANCE. 


_ Under month-to-month life and accident policy, insured’s repeated acceptance 
of belated payments amounted merely to reinstatement of policy for remainder of 
month for which premium was paid, to cover casualties occurring thereafter dur- 
ing such period. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


\ppeal from County Court at Law No. 1, Bexar County; McCollum Burnett, 
Judge. 


Action by Maria Casillas against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

G. Woodson Morris and Martin S. Tudyk, both of San Antonio, for appellant. 

William Calvert and Charles J. Lieck, both of San Antonio, for appellee. 

Situ, Justice. 

This is an action to recover upon a life and accident insurance policy issued 
to Alfred Casillas by the National Life & Accident Insurance Company for tie 
benefit of Casillas’ sister, Maria. Casillas was killed on May 7, 1931. 

The policy sued on was classified as a “month-to-month life and accident” 
policy as distinguished from the usual life policy. This distinction is made in our 
statutes which provide that a grace period of thirty days shall be allowed for the 
payment of premiums upon purely life policies, but relieve life and_ accident 
policies from such requirement. Hatton v. Ins. Co. (Tex. Civ. App.) 10 $.W.(2d) 
239 

The policy in question provided that the premium (of $1.75) should be “due 
on the first day of each month, in advance,” and that “if any premium is not 
paid on or before due date, the policy lapses and the insurance is void, until the 
policy is revived and reinstated.” The effect of this provision, and other related 
provisions, is that if the monthly premium be not paid on or before the due date 
the policy is thereby automatically suspended from operation until the premium 1s 
actually paid, and if during such period of suspense the insured is injured or 
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killed he, in the first instance, or the beneficiary in the second, cannot recover. 
The provision is common to all such policies, is simple, and has been universally 


upheld. 


[1, 2] Appellee’s right of recovery in this case depends upon the fact of 
whether or not the premium upon this policy was paid for the month of May 
1931, before the insured lost his life on the 7th day of that month. The jury found 
that they did “not find from a preponderance of the evidence” that said premium 
“was not paid prior” to May 7th. Unless the evidence conclusively showed, affirma- 
tively, that said premium was not paid, then the verdict and judgment must stand. 
We conclude that such showing was made. 

The insurer furnished the insured with a “premium receipt book,” in which, 
as each monthly premium was paid, notation thereof was made by the collecting 
agent, showing the date and amount of the payment, the month for which paid, 
and the agent’s receipt therefor indicated opposite each payment. Such receipt 
book was kept by the insured in this case and was put in evidence by appellec 
upon the trial. This book showed payment on September 16, 1930, of the October 
premium, but no payment in or for October. It showed payments on November 4 
for November; on December 5 for December; on January 8 for January; no 
payment for February; on March 3 for March; on April 7 for April; none m or 
for May. No further payments were shown in the book, but appellee introduced 
a separate receipt from one of appellant’s agents for the amount of one month's 
premium, dated “10-1-30,” which was shown to have been applied by appellant in 
payment of the February premium, not otherwise shown to have been paid. This 
application was consistent with and supplied a patent omission, from appellee's 
receipt book, of the receipt for the February premium. The effect, then, of 
appellee’s own proof was to show that no premium was paid for the month of 
May, on the 7th day of which the insured lost his life. Moreover, appellee herself 
in effect admitted the failure to pay the May premium by repeatedly tendering 
the amount thereof to appellant, and into the registry of the court, shortly after 
the filing of the suit. The fact was finally made conclusive by the records of 
appellant, which showed no such payment, and by the testimony of two of appel- 
lant’s agents whose duties embraced such matters, that the May premium was not 
paid. One of these witnesses, the collector having charge of this account, testified 
that he called upon the insured for that payment, once on May Ist and again on 
May 5, but without success, and the insured dying on May 7, the premium wa: 
never paid. The ultimate result is, therefore, that the uncontroverted testimony of 
both appellee and appellant shows, affirmatively and conclusively, that the Maj 
premium was not paid, and as the insured lost his life after the policy was thus 
suspended by nonpayment of premium, and during the period of such suspense, 
there could be no recovery. 


[3, 4] Appellee urged a plea of waiver in the court below, but does not ser- 
iously urge it on appeal. It was alleged in support of that plea that because appel- 
lant repeatedly accepted premiums tendered by the insured after the first day of 
the month, its due date, it waived the right to defend on the ground that the May 
payment had not been made at the time the insured lost his life. It is true that 
appellant did repeatedly accept belated payments. But such acceptance amounted 
merely to a reinstatement of the policy for the remainder of the month for which 
each premium was paid, to cover casualties occurring thereafter during that 
period. Donaldson v. Ins. Co. (Tex. Civ. App.) 53 S.W.(2d) 136; National Life 
& Accident Ins. Co. v. Reams (Tex. Civ. App.) 197 S. W. 332. The policy belongs 
to that class known as “month-to-month” policies, which expire at the end of each 
month, unless renewed by payment of the premium for the ensuing month, sub- 
ject always to be discontinued at the end of any month at the option of either 
party to the contract. The insured is under no obligation to pay the monthly 
renewal premium, and by refraining from such payment may drop the policy at 
the end of any month. And the insurer is under no obligation (1) to continue the 
policy in force beyond any current month, and cannot be held to a continuance 
thereof unless it receives and accepts the premium therefor on or before the due 
date; or (2) to reinstate the policy after lapse on default unless and until it 
receives and accepts the premium therefor. 


The judgment must be reversed, and as the case seems to have been fully 
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developed into a state of undisputed facts, judgment will be here rendered for 
appellant, at the cost of appellee. 
On Motion for Rehearing. 

We conclude that we were not warranted in holding that the record shows, 
as a matter of law, that the premium receipt dated “10-1-30" was applied by 
appellant to the payment due in February, 1931. A careful scrutiny of the record 
brings grave doubt of the good faith and accuracy of appellant’s testimony upon 
that question. When appellee offered the receipt appellant strenuously objected to 
its introduction upon trivial grounds. When it was admitted over those objections, 
appellant’s witnesses sought by shifty and flimsy explanations to discredit the effect 
of the receipt, and render its application doubtful. It was explained, for instance, 
that appellant’s collecting agents had no consistent system about the method of 
indicating dates by figures, and that therefore “10-1-30” might mean October 1, 
or January 10, and yet the witness finally testified that that payment, although 
“made in October” was applied to the payment of the premium due for February, 
1931. Such ambidextrous shuffling apparently so disgusted the jury that they 
believed none of the testimony of those witnesses, and in consequence found thar 
appellant failed to prove that the May, 1931, premium had not been paid. 

This court has heretofore granted appellant’s motion to restore to the state- 
ment of facts the erased words “in October” following the testimony of appellant’s 
manager that the February premium was paid (“in October”). In her motion for 
rehearing appellee strenuously renews her objection to that action of this court. 
We will not revise that ruling, for the particular reason, if no other, that it is 
immaterial to the decision whether the witness so testified, since the jury refused 
to believe him, whatever he may have actually testified upon the point. 

But this conclusion cannot affect the original disposition of the case. It simply 
leaves the “10-1-30” payment unappropriated, to be applied by the company upon 
any unpaid month, of which there were three, October, 1930, and February and 
May, 1931, according to the receipt book put in evidence by appellee. Its applica- 
tion to either month would leave the other two unpaid. Had appellee not put the 
receipt book in evidence, and thereby assumed the laboring oar to show what 
premiums were in fact paid, it would be in a better position to say appellant has 
failed to meet the burden resting upon it to affirmatively show nonpayment. 

In this case, as well as in nearly all like cases, the defending insurance com- 
pany had every advantage over the plaintiff in knowing the true facts concerning 
the timely payment or nonpayment of premiums, and in proving or withholding 
proof of these facts. The insured is dead and therefore cannot “speak to the 
transaction” and say when and what payments were made and thereby explain, in 
a few words, that which is now enveloped in obscurity, largely through the shifty 
concealments and dodgings of appellant, who actually produced none of its records 
or books which, presumably, show the true facts. 

[5] In the original presentation and in her motion for rehearing appellee 
vigorously attacks the sufficiency of appellant’s brief upon the ground that appel- 
lant’s assignments of error are not brought forward into its brief. There is no 
merit in this contention. The errors complained of by appellant have been pre- 
sented in this court through propositions of law, based on specific assignments of 
error, brought up in the transcript and identified in the propositions by appropriate 
record references. This is a sufficient presentation in this court. — 

In its Acts of 1931 (Vernon’s Ann. Civ. St. art. 1757), the Legislature under- 
took to simplify the rules for briefing by amending article 1757, R. S. 1925, to 
tread as follows: 

“In all cases appealed to the Court of Civil Appeals and/or taken to the 
Supreme Court, it shall be sufficient if said briefs contain the following: 

“1. A statement as to the nature and result of the suit. 

“2. The alleged error or errors upon which the appeal is predicated. 

“3. The authorities relied upon. 

“4. A statement and/or argument on the errors assigned. Provided, however, 
that the Supreme Court may adopt rules with reference to the form and time of 
filing of briefs generally, but not inconsistent with the provisions hereof. (As 


amended Acts 1931, 42nd Leg., p. 68, ch. 45, § 1.)” 
This legislative effort to “simplify” court procedure seems to have been 
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abortive, as usual, however, as evidenced by the resulting confusion and conflict 
among the decisions construing and applying the amendment. Heatley v. Ponder 
& Sons (Tex. Civ. App.) 40 S.W.(2d) 951; Security Union Ins. Co. vy. Reed (Tex. 
Civ. App.) 42 S.W.(2d) 494; Lamar-Delta County Levee Imp. Dist. v. Dunn (Tex 
Civ. App.) 42 S.W.(2d) 872; Harris v. Harris (Tex. Civ. App.) 44 S.W.(2d) 
802; Commercial Standard Ins. Co. v. Noack (Tex. Civ. App.) 45 S.W.(2d) 798: 
Jennings-Progress Common School Dist. v. Marvin School Dist. (Tex. Civ. App.) 
42 S.W.(2d) 805; Brown v. Gas. Co. (Tex. Civ. App.) 42 S.W.(2d) 869; Standard 
v. Coal Co. (Tex. Civ. App.) 47 $.W.(2d) 443; Johnson v. Huey (Tex. Civ. App.) 
52 S.W.(2d) 278; Bustamante v. Haynes (Tex. Civ. App.) 55 S.W.(2d) 137, 141. 

When analyzed and liberally construed, as it should be, the amendment sub- 
stitutes the provision that the brief shall contain “the alleged error or errors upon 
which the appeal is predicated,” in lieu of the provision in the existing rules 
that the brief shall contain “propositions or points upon which the appeal is pre- 
dicated.” This substitution means nothing, of course, since a statement of the 
“alleged error” is best presented through a “proposition or point of law.” 

[6] Apparently, the only change actually effected by the amendment is to 
eliminate from existing rules the futile requirements that an appellant’s assign- 
ments of error and an alphabetical list of his authorities be grouped in his brief. 
Those requirements never served any useful purpose, but only incumbered the 
brief by adding to its bulk and cost. Bustamante v. Haynes, supra. 

Certainly the amendment does not affect existing rules and statutes relating 
to the preservation of objections and exceptions required to be made in trial 
courts, or, as stated in Bustamante v. Haynes, supra: “Article 1757, as amended, 
in no manner lessens the obligation of the litigant to apprise the trial court of 
the complaints and contentions he expects to urge on appeal. The statutes relating 
to and requiring motions for new trial below and the preservation of the record 
thereon are not affected by article 1757, and are still in full force. So also is the 
requirement that the litigant may make no complaint in this court, other than of 
fundamental error, that he did not make below, and no position taken below may 
be asserted here except through a specific designation of error in the complain- 
ant’s brief, whether such designation be called ‘assignment’ or something else. In 
short, article 1757 does not excuse the parties from standing in this court upon 
the same errors assigned below; it does restrict their complaints here to those 
made below.” 

We conclude that justice will be better served by a remand than by rendition, 


and accordingly it is ordered that the judgment be reversed and the cause remanded 
for another trial, at the cost of appellee. 


TIMMERMAN et al. v. BANKERS’ RESERVE LIFE CO. No. 1442—6100. 
Commission of Appeals of Texas, Section B. Oct. 18, 1933. 
63 Southwestern Reporter (2d) 687. 
l. INSURANCE 


Life policy cannot be forfeited for nonpayment of premiums ii, when pre- 
intum becomes due, insurer has in its possession dividends presently payable be- 
longing to insured and sufficient to discharge premium at its maturity. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Premium on insurance policy is not “debt” in sense that insurer can enforce 
payment thereof, but does constitute debt which insured can be compelled to pay 
where he executes his note for premium. 

(For other cases, see Insurance, Dec. Dig. §§ 181, 187[1].) 

3. INSURANCE. 

Insurer had duty to apply accrued annuity benefits under life policy due in- 
sured to payment of premium note on maturity of note so as to avoid forfeiture 
f policy, though insured gave no instruction to such effect. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Certified Questions from Court of Civil Appeals of First Supreme Judicial 
District. 


Suit by Mrs. E. A. W. Timmerman and others against the Bankers’ Reserve 
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Life Company. From a judgment for defendant, plaintiffs appealed to the Court 
of Civil Appeals, which certified questions to the Supreme Court. 

Question answered. 

Boyles, Brown & Scott and Frank G. Dyer, all of Houston, for appellants. 

Hunt & Hunt and H. G. Butts, all of Houston, for appellee 

Leppy, Judge. 

The honorable Court of Civil Appeals for the First District presents certified 
questions for determination of the Supreme Court. The statement and questions 
are as follows: : 

“The above styled cause, which is now pending in this Court on motion for 
rehearing, is a suit by appcllants against appellee, a Nebraska insurance corpo- 
ration, to recover upon a life insurance policy issued by appellee to Newell Liv- 
ingston Walker, insuring his life for the benefit of his sister, Mrs. Timmerman, 

the sum of $2,500.00. In addition to the face value of the policy, plaintiffs 
sought to recover reasonable attorney's fees, alleged to be $500.00, and the 12% 
penalty for delay authorized by Article 4736 of the Revised Statutes of this State. 

‘The defendant answered by general demurrer, special exceptions, and gen- 
eral denial, and by special plea in which it averred, in substance, that the policy 
sued on had lapsed prior to March 7, 1926, the date of the death of the insured, 
because of the non-payment of a premium note which became due March 6, 1926, 
and that defendant under the terms and provisions of the policy was only liable 

| plaintiff in the sum of $760.38, same being the paid up insurance value of the 
welies plus $81.38 due on the annuity benefit coupons, which amount had been 
tendered plaintiffs and refused by them. 

“At the conclusion of the evidence the parties agreed that, there being no 
fact issue in the case, it should be withdrawn from the jury and decided by the 
Court. 

‘Aiter hearing the argument upon questions of law presented, the Court took 
the case under advisement and sometime thereafter rendered judgment in favor 
of defendant, limiting plaintiffs’ recovery to the $760.38,tendered into Court by 
defendant and adjudging the costs of the suit against plaintiffs. 

“The agreed statement of the facts upon which the judgment was rendered 
shows the following facts: 

“The policy sued on, which insured the life of Newell L ivingston Walker for 
the benefit of his sister, Emma Alice Walker, who is now the appellant, Mrs. 
oe gare in the sum of $2500.00, was issued by the appellee on September 6, 

19, in consideration of the payment by the insured of a premium of $75.78, and 
ihe agreement of the insured to pay a like amount on or before the 6th day of 
Sept ember of each succeeding year during the term of the policy. 

“All of the accruing premiums on the policy prior to September 6, 1925, were 
paid by the insured without reduction. When this premium became due the in- 
‘ured made the following request of appellee: 

‘The undersigned, the party assured under Policy No. 49442 in the Banker 
Reserve Life Company of Omaha, Neb., hereby requests that $56.84 of the Cash 
dne 9/6/1925, be settled by premium loan.’ 

“This request was granted and appellee accepted a cash payment by the in- 

ed of $18.94, and three notes executed by him payable in three, six ‘and nine 
uonths, respectively, each note being for one-third of the balance of the unpaid 
premium. 

‘The note due in three months was paid on or before its maturity. 
I note, which became due on March 6, 1926, was not paid. The insured died on 
larch 7, 1926. These notes were all identical except as to their due dates, and 
ach contains the following provisions: 

‘If this note is not paid at maturity, Policy No. 49422 issued by the Bankers 
Reserve Life Company, of Omaha, Neb., for which it is given, shall be ipso facto 
ull and void, without notice to the maker hereof and without any act on the 
part of the Company and shall remain so until restored as provided for by the 
terms of said policy.’ 


“The insurance policy upon which suit is brought contains the following 
UTOVISIONS: 


The sec- 


one 


_ —‘If this policy be kept in force by the payment of premiums in cash, the 
Company hereby guarantees to accept the annuity benefits hereto attached in 
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reduction of the premiums as they become due on the dates indicated on said 
annuity benefits. Should the insured, after the first policy year, elect to pay and 
pay any premium semi-annually or quarterly, then and in that case a pro rata 
portion of such annuity benefit will be applicable upon payment of the premium. 

““Tf the insured shall so elect at the beginning of the second policy year, the 
successive annuity benefits accruing under this policy will be converted into paid 
up additional insurance, such insurance being purchased at the company’s regular 
single premium rate of insurance according to the attained age of the insured 
The election of this option at any time other than specified above will be con 
ditioned upon evidence of insurability satisfactory to the company. 

“In case the insured shall leave said annuity benefits with the company the 
same shall be payable on presentation at any time, with compound interest at the 
rate of 3% per centum per annum for each full year such annuity benefits are 
leit with the company; and in event of death, all annuity benefits bearing date 
prior to said death will be paid with interest accumulations in addition to the 
sum insured. 

“*The company hereby guarantees upon payment of each year’s premium, 
beginning with the second, to credit upon this Policy an annuity as per annuity 
benefits hereto attached to this Policy, or in lieu thereof the Company guarantees 
the following options with reference to all such annuity benefits. 

““Option 1. The Insured may elect to pay all premiums without reduction, 
in which case the Company guarantees that after paying premiums in full for 
Fifteen Years and surrendering this Policy and all attached annuity benefits to 
the Company, a nonparticipating policy paid up for life for the same face 
amount as the one surrendered will be issued to the insured. Or 

““Option 2. The Insured may elect to pay all premiums without reduction in 
which case the Company guarantees that after paying premiums in full for 
Twenty Years and surrendering this Policy and all attached annuity benefits to 
the Company, a nonparticipating policy paid up for life for the amount of 
$3415.00 will be issued to the insured. Or 

“‘Option 3. The Insured may elect to pay all premiums without reduction, 
in which case the Company guarantees that after paying premiums in iull fo- 
Twenty Years and surrendering this policy and all attached annuity benefits to 
the Company, a nonparticipating policy paid up for life for the same face amount 
as the one surrendered will be issued to the Insured and will pay to the Insured, 
in cash, the sum of $391.40. Or 

“‘Option 4. The Insured may elect to pay all premiums without reduction, 
in which case the Company guarantees that this Policy shall mature as an 
endowment after paying premiums in full for twenty-nine years and on surrender 
of this Policy and all attached annuity benefits on the first anniversary of this 
policy after such payments are completed, the face amount hereof will be paid 
in cash to the Insured.’ 

“The guaranteed annuities of this policy are evidenced by coupons attached 
thereto. The following copy of coupon No. 1 is identical with each of them 
except for a yearly increase in the amount of the annuity: 

“Coupon 1. On and after September 6, 1920, the Bankers Reserve Life 
Company of Omaha, Nebraska, will pay to the order of the insured under Policy 
No. 49422 Eleven & 20/100 Dollars provided all premiums due on said policy up 
to and including said date have been paid. 

“‘*Payments to the order of the Insured or Assignee, if any, at the Home 
Office, or upon surrender of this $11.20 annuity benefit, properly endorse. 

“When the second note became due on March 6, 1926, the annuity benefit 
coupons Nos. 1 to 5, were uncashed and were in the hands of the Insured and 
were of the accrued value of the sum of $61.06, the insured having left said 
benefits under the coupons with the company. The policy also contained the 
further provisions: 

“‘If after three full years’ premiums have been paid hereon, this polcty 
shall lapse by default in the payment of any premium when due, then, upon 
surrender of this policy within one month after such default, the reserve hereon, 
and any existing additions hereto, shall be applied to the extension of this policy 
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for its face amount and any existing additions hereto, for the term stated in the 
option in Table “B” hereon, without further payment of premiums, but without 
future participation or the right to loans. Any existing indebtedness to the com- 
pany hereon shall be first deducted from the reserve in determining the term of 
extension hereon. * * * 

“*After three full years’ premiums have been paid hereon upon default in 
payment of any premium, if the insured has selected no other option, the Com- 
pany, without action on the part of the insured, will continue this policy at a 
paid-up non-participating whole life policy for the amount stated in Table “B” 
hereon plus any outstanding additions hereto. Any existing indebtedness to the 
Company hereon shall first be deducted from the reserve in determining the 
amount of paid up insurance.’ 


“At the time of the Insured’s death on March 7, 1926, the accrued reserve 
on said policy as shown by Table ‘B’ was sufficient, if applied to the extension 
of said policy as term insurance, to carry it as term insurance for the face 
value for 11 years and 285 days. The insured did not, prior to his death on 
March 7, 1926, surrender the policy to the Insurance Company and demand that 
said policy be converted to term insurance. Within 30 days after March 6, 1926, 
Mrs. Timmerman, the beneficiary, demanded of the insurance company that it pay 
her the full face value of the policy, which demand was refused. 


“At a former day of this term we affirmed the judgment of the Court ee 
While the writer has no doubt of the soundness of the conclusion reached i 
our opinion affirming the trial court’s judgment, the majority of the Court are 
not satisfied that the judgment of affirmance is correct, and deem it advisable 
to certify for your decision the following questions: 

“No. 1. Was it the duty of the Insurance Company on March 6, 1926, when 
the second note became due and was unpaid, to apply the $61.06, representing the 
accrued value of the first five annuity benefit coupons, to the payment of said 
note so as to avoid a forfeiture of the insurance policy in the absence of any 
instructions in this connection from the insured? 

“No. 2. If the Insurance Company owed no such duty as is inquired about 
above, was the beneficiary entitled to the face value of the policy upon her 
demand for same by virtue of the extended insurance provision of the policy, 
or had the company the right under the automatic insurance provision of the 
policy quoted above, to continue the policy as a paid-up non-participating whole 
life policy for the amount stated in Table ‘B’ as it has attempted to do in this 
case: 

At the time the premium note became due on March 6, 1926, Walker had 
exercised the option given him in the policy with reference to the annuity benefits 
accruing thereunder, which was to leave such benefits with the company to draw 
compound interest at the rate of 344 per cent. per annum; subject to his right of 
withdrawal at any time. The company therefore had in its possession on said 
date funds belonging to him which he was entitled to receive on demand. In 
this situation appellants contend that it was the duty of appellee to apply to the 
payment of the note due by Walker on March 6, sufficient of the annuity benefits 
to discharge the same and thereby prevent a forfeiture of the policy. 

[1] The rule seems to be well established that a life insurance company wili 
not be permitted to insist that a policy has been forfeited for nonpayment of 
premium if at the time such premium becomes due it has in its possession 
dividends presently payable belonging to the insured which are sufficient to dis- 
charge the premium at its maturity. 19 Am. & Eng. Encyc. of Law (2d Ed.) 
p. 50: C. J. vol. 32, p. 1308. 

The rule announced by the above standard texts seems to be supported by the 
overwhelming weight of authority. In 17 Ann. Cas. at page 503, the cases on 
this subject are reviewed at length, and the general rule deducible from the 
authorities is declared to be as follows: “It may be laid down as the general 
rule gathered from the cases reviewed in this note that, subject to some excep- 
tions, as will be hereafter seen, that, if an insurer has in its hands sufficient 
funds pre sently due the insured to pay an assessment or premium upon his policy 


when due, it is the former’s duty to apply the same so as to prevent a forfeiture 
of the policy.” 
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The Supreme Court of Arkansas applied this rule in the case of Reliance 
Life Insurance Co. y. Hardy, 144 Ark. 190, 222 S. W. 12, 13. It appeared in that 
case that the insurance company had issued two policies to Hardy, one a health, 
and the other a life, policy. At the time the premium became due on the life 
policy, the company was indebted to Hardy under the health policy for an 
amount sufficient to pay the premium on the former policy. The court denied 
the insurance company’s plea that it was under no duty to apply the amount due 
Hardy to the premium due on the life policy. In passing on this question the 
court said: “Appellant’s contention cannot be sustained for the reason that the 
undisputed evidence shows that on November 3, 1917, it had the sum of $20 in 
its hands belonging to Hardy, which sum exceeded the amount that was then due 
the appellant for the premium on the policy in suit. It is of no consequence 
that this fund accrued to Hardy under the provisions of a different policy from 
that in suit. The policies were issued on the same day and were between the 
same parties; but even if that were not true, and if the appellant had in its 
possession funds belonging to Hardy derived from any source whatsoever, it was 
the duty of the appellant, in the absence of instructions from Hardy that he 
desired the use of the funds for some other purpose, to appropriate the same 
for the payment of his premium when it became due in order thereby to prevent 
forfeiture of the policy.” 

In the case of Northwestern Mutual Life Insurance Co. vy. Fort’s Adminis- 
trator, 82 Ky. 269, a similar ruling was declared by the use of this language: 
“There are, therefore, two reasons why the forfeiture of the entire policy should 
not be enforced. In the first place, having funds of the insured in its possession 
more than sufficient to pay the annual interest, which it has not accounted for 
otherwise, the company should be held to have applied it to the payment of the 
interest, consequently there has been, in legal contemplation, no default on the 
part of the assured in respect to the annual payment of interest.” 

In the case of Franklin Life Ins. Co. v. Wallace, Administrator, 93 Ind. 7, 
the court followed the rule and cited with approval the case of Girard Life 
Ins. Co. v. Mutual Life Ins. Co., 97 Pa. 15, in which it was held that a mutual 
insurance company having in its hands dividends sufficient to pay the premium 
cannot insist upon a forfeiture of the polciy. 

In Chicago Life Insurance Co. v. Warner, 80 Ill. 410, the rule on this subject 
is announced to be: 

“It is conceded by the company, in its communications with appellee, that 
there was due her, on the policy, in dividends, the sum of $6.40, which would 
be due on the same day that the premium was payable. 

“This amount was in the hands of the company, and while it would have the 
right to apply the money in payment of the indebtedness due from appellee on 
premium, the company had no authority to add it to the policy, unless expressly 
authorized by her. * * * 

“The company never offered to pay the money to appellee. It saw proper to 
retain it. And as appellee was in no manner indebted to the company, except on 
the annual premium, the money retained by the company must be regarded as a 
payment upon the premium.” . . 

In the case of Equitable Life Assurance Soc. of U. S. vy. Pettid, 40 Ariz. 239, 
11 P.(2d) 833, it was decided that, if the accrued dividend on a life policy 1s 
sufficient to pay premium installments due, the insurer must make application 
of such dividends to the installments rather than permit the policy to lapse. 

With practical unanimity the courts throughout the country declare ut 
inequitable for an insurance company to forfeit a policy when it holds funds 
belonging to the assured which are presently payable. McNaughton _v. Des 
Moines Life Ins. Co., 140 Wis. 214, 122 N. W. 764; Fogg v. Morris Plan Ins. 
Soc., 115 Misc. 491, 188 N. Y. S. 867; Union Central Life Ins. Co. v. Caldwell, 
68 Ark. 505, 58 S.W.(2d) 355; Hull v. N. W. Mutual Life Ins. Co., 39 Wis. 
397; Van Norman y. N. W. Mutual Life Ins. Co., 51 Minn. 57, 52 N. W. 988; 
Manhattan Life Ins. Co. v. Hoezle, 8 Ins. Law J. 226; Phoenix Mut. L. Ins. Co. 
v. Doster, 106 U. S. 30, 1 S. Ct. 18, 27 L. Ed. 65; National Life Ins. Co. 0! 
Washington, D. C., v. Sparrow, 151 Miss. 387, 118 So. 195; North v. National 
Life & Accident Ins. Co. of Nashville, Tenn. (Mo. App.) 231 S. W. 665; Security 
Life Ins. Co. of America v. Matthews, 178 Ark. 775, 12 S.W.(2d) 865; Supreme 
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Lodge v. Walker et al., 181 Ark. 407, 26 S.W.(2d) 94; Caywood v. Supreme 
Lodge, 171 Ind. 410, 86 N. E. 482, 23 L. R. A. (N. S.) 304, 131 Am. St. Rep. 
253, 17 Ann. Cas. 503; Great Southern Life Ins. Co. v. Jones (C. C. A.) 35 F.(2d) 
122; Haas v. Mutual Life Ins. Co., 90 Neb. 808, 134 N. W. 937, Ann. Cas. 1913B, 
919. 

There are several cases decided by Courts of Civil Appeals of this state in 
which a similar principle has been applied in one way or another. In the case 
of North American Accident Ins. Co. v. Bowen (Tex. Civ. App.) 102 S. W. 162, 
in which writ of error was denied by the Supreme Court, it appeared that the 
insurance company was liable to Bowen for a prior accident, but the extent of 
the liability had not been determined. The minimum amount for which the 
company could be liable, however, was sufficient to pay the remaining premium 
notes owed by Bowen. The court held that it was the duty of the company 
to apply so much of the sum due the insured to the unpaid notes as was 
necessary to prevent a forfeiture of the policy. 

Similarly, the Fort Worth Court of Civil Appeals, in the case of Royal 
Fraternal Union v. Stahl, 12@ S. W. 920, determined that it was the duty of the 
insurance company to apply benefits which had accrued under a certificate to the 
payment of the premium owed by the assured. 

The same principle was announced in the case of Missouri State Life Ins. 
Co. v. Le Fevre (Tex. Civ. App.) 10 S.W.(2d) 267, 270, in which the court said: 
“The law does not favor forfeitures, and will decline to enforce them whenever 
it is against equity and good conscience to do so. We think it would be inequit- 
able and unjust, under the circumstances of this case, to hold the insurance 
forfeited for nonpayment of the premium due April 8th, when appellant, in effect, 
had in its possession disability funds belonging to the assured sufficient to pay 
said premium.” 

[2] It is true that a premium on an insurance policy is not a debt in the 
sense the insurance company can enforce payment of the same. Cooley’s 
Briefs on Insurance (2d Ed.) p. 1625; Worthington v. Charter Oak Life Ins. 
Co., 41 Conn. 372, 19 Am. Rep. 495; Goodwin vy Massachusetts Mutual Life 
Ins. Co., 73 N. Y. 480. 

Where, however, the assured executes his note for the premium, the same 
constitutes a debt which in law he can be compelled to pay. Security Life & 
Annuity Co. v. Costner, 149 N. C. 293, 63 S. E. 304; Johnson vy. Sovereign 
Camp, W. O. W., 119 Mo. App. 98, 95 S. W. 951. 

In the original opinion rendered by the Court of Civil Appeals in this case, 
it seems that the case was decided in favor of the insurance company upon the 
authority of the decision of the Supreme Court in Southland Life Insurance 
Co. v. Hopkins, 244 S. W. 989. An examination of the case relied upon shows 
that the point here presented was not involved in that case. The question there 
determined was that a premium note which had matured more than a month 
after the due date of the premium could not be extended under a_ thirty-day 
grace privilege, and that the policy was forfeited immediately upon default being 
made in the payment of the premium note. There can be no question of the 
soundness of that holding. It does not, however, decide the question involved 
in the case before us. The insurance company in that case at the time the 
premium note became due did not have in its possession any funds belonging to 
the insured which it could have applied to the payment of the premium note; 
hence the question as to whether or not it was the duty of the company to apply 
funds belonging to the insured to the payment of the premium note, so as to 
prevent a forfeiture of the policy, was neither presented nor decided. 

Appellants do not insist in this case that Walker had thirty days’ grace 
after the maturity of the note on March 6, 1926. In fact, they concede he had 
no such privilege. Their contention is that, since it was the duty of the insur- 
ance company to apply the annuity benefits to the payment of the note when it 
became due, no default in its payment occurred, and therefore no forfeiture of the 
policy ever took place. 

[3] The conclusion reached by us requires the first question certified to be 
answered in the affirmative. It becomes unnecessary to answer the second ques- 
tion, as we are requested to answer the same only in the event a negative 
answer should be given to the first question. 
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We therefore recommend that the first question certified be answered in the 
afhrmative, and that no answer be made to the second question. 

Cureton, Chief Justice. 

Opinion of the Commission of Appeals answering certified question adopted 
and ordered certified. 


UNITED FIDELITY LIFE INS. CO. v. ROACH et al. No. 4058. 
Court of Civil Appeals ot Texas. Amarillo. Sept. 27, 1933. 
Rehearing Denied Oct. 11, 1933. 

63 Southwestern Reporter (2d) 723. 

1, INSURANCE. 

Asphyxiation from involuntarily inhaling carbon monoxide held “accidental 
death” within life policy providing for double indemnity for accidental death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Word “poisoning,” in life policy providing for double indemnity for acci- 
dental death except from poisoning s/ield not so doubtful as to invoke rule of 
strict construction in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Death from involuntarily inhaling carbon monoxide /reld death from “poison- 
ing,” within exception from double indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Sammie E. Roach and others against the United Fidelity Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals from so 
much of the judgment as required payment of double indemnity. 

Reversed and rendered. 

Earl Wyatt, of Amarillo, for appellant. 

Wm. F. Nix, of Amarillo, for appellees. 

Martin, Justice. 

Appellees instituted suit against appellant as beneficiaries under a_ life 
insurance policy in the sum of $2,500 and containing a double indemnity benefit 
clause for an additional sum of $2,500 on the life of the insured if death resulted 
trom accident as therein defined. 

The appellant filed answer, admitting liability in the sum of $2,500 and 
tendering into court the last-mentioned sum in full settlement of its liability, 
and pleaded the exception in the policy hereinafter set forth as a defense to that 
part of the cause of action, under the double indemnity benefit clause of said 
policy. 

The trial was before the court, who rendered judgment for appellees as 
prayed for 

The original policy was issued by the National Security Life Insurance 
Company, whose liabilities were thereafter assumed by appellant. 

Clauses of the policy affecting the law question decided are as follows: 

“The National Security Life Insurance Company agrees that should the 
death * * * be caused by accident, as herein defined, to pay the Insured named 
in said policy the sum of $2,500.00 * * * 

“This sum shall be paid only if the Company shall receive due proofs: 

(2) That the death of the beneficiary did not result directly or indirectly, 
wholly or partly from suicide whether sane or insane, from murder, poisoning, 
bacterial infection, illness or disease of any kind.” 

The case was tried upon an agreed statement of facts. We quote from this 
such of the agreed statement as illustrates the law point decided herein: 

“That the death of the said Lunnie Boney occurred in substantially the 
iollowing manner, to-wit: Lunnie Boney lived in a house, the bath room of 
which was equipped with an automatic hot water heater; the fuel being natural 
gas and located in said bath room was also a small gas heater also using natural 
gas. That the automatic heater was vented with three-inch pipes which came 
through the wall of the house on to the back porch. The open heater was not 
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vented at all. The vents from the hot water heater contained nests that had 
been built therein by birds which obstructed or partially obstructed the venting 
system of said hot water heater. On the morning of April 5th the automatic 
heater had been burning about two hours. The open heater in the bath room 
was not burning. Lunnie Boney went into the bath room on the 5th day of 
April, 1932, and remained therein between fifteen minutes and a half hour, and 
upon emerging therefrom she went immediately to a bed room in the building 
and complained of being sick, stating that she believed the gas had made her 
sick. She breathed hard once in a while but she did not have any convulsions. 
A doctor was called and gave her medical attention, giving her a heart stimulant 
and strong coffee and she died within about an hour after she came out of the 
bath room. * * * 

“It is further agreed that carbon monoxide fumes are produced from the 
burning of natural gas under certain conditions and that carbon monoxide gas 
was produced by the burning of natural gas in the bath room where Lunnie 
Boney became ill on the day in question and that the inhalation of such fumes 
resulted in asphyxia, which cause her death. * * * 

“That carbon monoxide is an insidious, subtle and deadly poison and is such 
a substance that when introduced into the human body or absorbed into the blood 
and acting chemically, is capable of seriously affecting health or destroying life and 
this is its usual effect upon the healthy body, when inhaled as Lunnie Boney did 
inhale it on the day in question, and that the inhalation of such carbon monoxide 
resulted in her death. 

“It is further agreed that at the time Lunnie Boney breathed the carbon 
monoxide gas that the act was upon her part an unconscious act and that she 
did not know the room contained said gas nor that she was inhaling any poisonous 
substance nor any injurious gases.” 

The entire legal controversy here revolves around the construction to be given 
the last clause of the policy above quoted exempting the insurance company from 
liability unless the proof of death showed “that the death of the insured did not 
result directly or indirectly, wholly or partly * * * from poisoning.” 

It is the claim of appellant that death resulting from inhaling carbon monoxide 
gas is a death from poisoning and is within the exception exempting the insurance 
company from liability. It is the contention of the appellees, in substance, that 
the accidental inhalation of gas which results in death by asphyxiation is not a 
death from poisoning, and further that the meaning of the word “poisoning 
in common use does not include asphyxiation by the involuntary, accidental, and 
unconscious inhalation of poisonous gases or fumes, and that the use of the word 
“poisoning” in the exception aforesaid rendered the entire clause ambiguous and 
subject to two or more constructions which render it mandatory upon the courts 
to give to it the construction most favorable to the insured. 


We have had trouble in solving this question, which an investigation discloses 
has been the subject of much judicial discussion. Finespun logic, hazy distinctions, 
and a general contrariety of opinion faces the investigator searching the authorities 
for a correct solution. It would, we think, be a profitless, as well as an impossible, 
task to attempt here to harmonize all judicial expressions and conclusions on 
this subject. Many of the decisions are listed in the notes to the following 
cases: Jones vy. Hawkeye Commercial Men’s Association, et al., 11 A. L. R. 380; 
Riley v. Inter-State Business Men’s Accident Association, 2 A. L. R. 57; Hawkeye 
Commercial Men’s Association v. Christy, 40 A. L. R. 46. See, also, 1 C. J. 
pp. 455, 456. 

{1} That the death of the insured in this case was an accidental one, and 
therefore within the general terms of the policy, is well settled and is not here 
disputed. The naked question presented is whether or not such a death is within the 
exception of the policy quoted above relieving the insurer from liability where the 
death of the insured results “from poisoning.” 


[2] In modern times monoxide gas poisoning is rather frequent and its deadly 
character as a poison is, we think, well known. The early cases dealing with this 
subject were rendered at a time when such deaths were very rare. Gas poisoning 
took on a new meaning during the World War and the methods of modern civil- 
ization since that time have been prolific in producing such cases. At least one 
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state in the Union uses gas poisoning as a means of ending the life of convicts 
receiving the death penalty. It can hardly be said, we think, as contended, that 
the use of the word “poisoning” in the policy here was not intended to include 
cases of poisoning by gas or that the meaning of such term is so doubtful as to 
give rise to the application of the well-known rule of strict construction in favor of 
the insured in case of a doubtful meaning of terms used in the policy. The courts 
have had frequent occasion to pass on policies containing an exception saving the 
insurance company from liability in case death was caused from “inhaling gas or 
taking poison.” With practical unanimity the courts have held that the use of 
the words “inhale” or “take” import a voluntary or intentional act and excluded 
involuntary and unintentional ones. 


\bout the first and leading case on that subject is that of Paul v. Travelers’ 
Insurance Co., 112 N. Y. 472, 20 N. E. 347, 349, 3 L. R. A. 443, 8 Am. St. Rep. 758. 
In said case, after construing “inhale” as above indicated and holding the insur- 
ance company liable, the court proceeded to say: “If the policy had said that it 
was not to extend to any death caused wholly or in part by gas, it would have 
expressed precisely what the appellant [the insurer] now says is meant by the 
present phrase, and there could have been no room for doubt or mistake.” 

[3] Here the exception is “from poisoning” not “taking or inhaling poison.” 
\pplying the converse of the very rules laid down by the cases relied on by 
appellees, the conclusion seems inescapable that the use alone of the word “poison- 
ing” means, or was intended to mean and include, an involuntary taking or inhala- 
tion of poison and therefore relieves the insurance company from liability. This 
is plainly implied, if not directly held, by the case last cited and which has been 
many times followed by the courts of the United States. Such was the construction 
given this phrase in the very recent case of Urian vy. Scranton Life Ins. Co., 310 
Pa. 144, 165 A. 21, by the Supreme Court of Pennsylvania. This was a monoxide 
gas poisoning case. The clause of the policy construed was the same as the one 
under discussion. The opinion was rendered by a unanimous court January of 
this year. It is in point and well reasoned. We have found no case in or out of 
Texas whose facts parallel the instant one, except this one case. The Pennsyl- 
vania case establishes a precedent not necessarily binding on us, it is true, except 
as its logic may compel an acceptance of its conclusion; but we would fail, as we 
see it, in our duty if we further unsettled this perplexing question by announcing 
a contrary conclusion unless forced to do so by, what seems to us to be compelling 
reasons. Such reasons do not now occur to us. There must be some element of 
certainty in the law. Otherwise human enterprise cannot proceed with any sense 
of security. The effect of the stipulation of the policy is to relieve the insurer 
from liability if death is caused from “poisoning.” This term is used broadly 
Without any qualification, and we cannot here exclude from its operation a death 
resulting from an unintentional act of the insured, without making, as we see it, 
a new contract for the parties. We are relieved of the necessity of attempting to 
demonstrate the cause of her death by the agreement quoted above. Under such, 
it is admitted her death was from monoxide gas poisoning, though the broader 
term “asphyxiation” would also correctly describe it. Asphyxiation may occur 
from a variety of causes, one of which is monoxide gas poisoning. We are not 
able to agree with the contention of appellees that death from asphyxiation is not 
within the exception of the policy where, as here, the asphyxiation resulted directly 
“from poisoning.” 

Only the double indemnity feature of the policy is before the court. The facts 
with reference to it being undisputed, it is ordered that the judgment of the trial 
court be reversed and here rendered for appellant. 

On Motion for Rehearing. 

\ plausible argument has been made on motion for rehearing to the effect 
that the broad interpretation we have given the word “poisoning” can be made 
the basis for a claim that death resulting from any poison comes within its terms. 
As an illustration: That a death from typhoid fever resulting from drinking water 
infected with typhoid germs would be a death from “poisoning,” as also would 
a death from ordinary “blood poisoning.” We restrict our holding to the par- 
ticular facts of this case; that is, a case where a substance generally known as 
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poison is introduced into the human body directly causing death without any inter- 
yening cause. 
Motion overruled. 


CAESAR vy. GRAND LODGE, COLORED KNIGHTS OF 
PYTHIAS OF TEXAS. No. 1412. 
Court of Civil Appeals of Texas. Waco. Sept. 28, 1933. 
Rehearing Denied Nov. 2, 1933. 
63 Southwestern Reporter (2d) 899. 


1. INSURANCE. 

In action on iraternal insurance certificate, evidence held to show that last 
payment by deceased was on October 26, and that next payment due January 1 was 
not made. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2, INSURANCE. 

Fraternal insurance certificate of member dying March 23, containing provision 
making by-laws applicable to certificate, held suspended at time of death under 
by-laws for failure to pay January 1 premium. 

By-laws provided that failure to pay premium within month in which 

it became due suspended society’s liability for death of member occurring 

during that quarter, and that subsequent payment during that quarter would 

not be permitted. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Error from County Court at Law, McLennan County; Kyle Vick, Judge. 

Action by A. C. Caesar against the Grand Lodge, Colored Knights of Pythias 
of Texas. Judgment for defendant, and plaintiff brings error.’ 

Affirmed. 

R. D. Evans, of Waco, for plaintiff in error. 

\llan McDonnell, of Waco, for defendant in error. 

STANFORD, Justice. 

This is a suit brought by A. C. Caesar, as plaintiff, against the Grand Lodge, 
Colored Knights of Pythias of Texas, as defendant. Plaintiff sued upon a policy 
of insurance alleged to have been issued by the defendant association and request- 
ed a recovery of $100 on said policy, together with $75 death benefit funds and $50 
attorney’s fees. Later plaintiff filed an amended petition, asking the recovery of 
$300 on the policy of insurance, $75 death benefits funds, and $150 attorney’s fees. 

The defendant association, by amended answer, pleaded that it was a frater- 
nal benefit association, organized under the laws of Texas; that the policy of 
insurance issued to the deceased Essic Caesar, assured, provided on its face that 
it was subject to all by-laws and regulations of the association then in effect, and 
thereafter to be regularly adopted by the association; and further pleaded that 
under and by virtue of the contract and the laws of the state of Texas applicable, 
all by-laws of the association in effect at the time of the death of the assured con- 
stituted and were a part of the policy of insurance. 

The defendant association then pleaded its by-laws in effect at the time of the 
death of the assured, especially those by-laws providing for the payment of quar- 
terly dues in January, April, July, and October of each year and which provided 
for automatic suspension of death benefits and insurance for failure to pay the 
same on or before February, May, August and November of each year; and fur- 
ther pleaded those by-laws obligating these payments to be made to the master 
of finance of the local lodge and those other by-laws which provided that death 
benefits to the extent of $75 should not be paid unless the premiums on the insur- 
ince policy issued to its members were paid and the policy in good standing. 

_ Defendant association then expressly charged that the deceased assured, 
Essic Caesar, had failed to pay the taxes and premiums due on his insurance 
January 1, 1931, and had remained in default of such payment for the full month 
oF grace allowed for the payment thereof; that the assured died March 23, 1931, 
still in default of such payment; and that under the by-laws the policy of insur- 
ance was automatically forfeited, void, and of no effect by reason of the failure 
to pay said premiums. 

Plaintiff replied by supplemental petition. In these pleadings the plaintiff 
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pleaded that the by-laws referred to by the defendant in its answer had been sub- 
sequently adopted to the issuance of the policy and that the policy would not have 
been forfeited under previous by-laws had they been still in effect. The plaintiff 
specially denied the default as pleaded by the defendant, claiming the premiums 
had been paid. Plaintiff also charged that if the tax was not paid that a tender 
had been made within the month following January 1, 1931, and also asserted a 
‘waiver of prompt payment. 

All matters of fact as well as law'were submitted to the trial court and the 
trial court resolved the same in favor of defendant, Grand Lodge, Colored Knights 
of Pythias of Texas, holding the policy forfeited by failure to pay premiums as 
required by the by-laws. 

According to the undisputed evidence introduced on the trial of this cause, 
the policy of insurance sued upon, same having been set up as an exhibit in this 
cause, provides as follows: “This certificate is issued and accepted subject to all 
the conditions on the back hereof and subject to all the laws, rules and regulations 
of the Grand Lodge Colored Knights of Pythias of Texas, which are now in force 
or may hereafter be enacted, and shall be null and void if said knight does not 
comply with all of said conditions and with all of the laws, rules and regulations of 
the Grand Lodge Colored Knights of Pythias of Texas that are now in force, or 
which may hereafter be enacted or made.” 

Article II, section 1, of the Endowment Laws of the Lodge, with reference to 
the payment of premiums and forfeiture for nonpayment thereof, reads as follows: 

“Grand Lodge tax, endowment or premium against every member of the Order 
shall hecome due and payable on the first days of January, April, July and October 
of each year, and each and every member failing and refusing to pay said tax, 
endowment or premiums on or before the first days of February, May, August and 
November of each year, shall ipso facto stand suspended from all benefits of the 
Endowment Department and all other departments of the Order during the quarter 
in which said member shall fail and refuse to comply with the provisions of this 
section, and no liability incurred during that quarter by reason of the death of a 
member shall be a liability against the Endowment Department or any other 
department of the Grand Lodge, and subsequent payment during that quarter will 
will not be permitted by the Grand Lodge, and no officer of a subordinate lodge 
or the Grand Lodge shall have any power or authority to waive this provision of 
the law, and no affirmative action on the part of the subordinate lodge or the Grand 
Lodge shall he necessary to effect said suspension from benefits.” 

“Section 2. Suspension from benefits as used herein means that the member 
having failed to pay Grand Lodge tax, burial tax, endowment or premiums, will be 
denied any benefit which would accrue to said member or his beneficiary if he 
was in good and financial standing, but does not mean that he has been suspended 
from the Lodge, and in no way affects said member other than his certificate is 
for that quarter, lapsed and of no effect, and said member or his beneficiary would 
not be entitled to recover benefits of any kind or character.” 


The defendant association expressly charged that the deceased assured, Essic 
Caesar, had not paid taxes and premiums due on his insurance on January 1, 1931, 
and had remained in default of such payment for the full month of grace allowed 
for the payment thereof; that the assured died March 23, 1931, still in default of 
such payment; and that under the by-laws, the policy of insurance was automatic- 
ally forfeited, void, and of no effect, by reason of the failure to pay said premiums. 
According to the undisputed evidence introduced, Essic Caesar did not pay the 
premium due under the by-laws on January 1, 1931. The only receipt introduced in 
evidence by the plaintiff was a receipt issued in October, 1930, to the assured, Essic 
Caesar. This receipt was a blue receipt, indicating that the member was in arrears 
for that quarter; in other words, indicating that he owed the October quarter and 
the one preceding quarter. This receipt for the October quarter disclosed that the 
assured had paid $1.50 endowment tax, $1.50 burial tax, and 50 cents Grand Lodge 
tax, and the arrears premium and local lodge tax, $1.50. This was the total 
amount of the receipt, although it bore a pencil memorandum indicating that 50 
cents additional had heen paid the local lodge. This was the last payment made by 
deceased. There was introduced in evidence the next book of receipts, being for 
the January quarter, and there was introduced in evidence, not the stub, as indi- 
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cated by the plaintiff in error in his brief, but the receipt, showing that it had not 
been delivered by the Grand Lodge to the deceased. 
[1, 2] We think the evidence is conclusive to the effect that the last payment 
made by Essic Caesar was made by him on the 26th of October, 1930. It is equally 
apparent that the next payment was due on January 1, 1931, and said payment was 
never made. The deceased died on the 23d day of March, 1931, the January pay- 
ment still not having been made. The only question involved in this case is whether 
or not the trial court correctly held that for failure to pay the January, 1931, dues 
within the time prescribed by the by-laws, the policy of insurance stood automatic- 
ally suspended on account of such nonpayment at the time of the death of the 
assured, which occurred, under the undisputed evidence, on March 23, 1931. The 
evidence was conclusive that the assured had not paid the dues within the period 
of grace allowed for the payment thereof; that is, that they were not paid or 
tendered prior to the Ist of February, 1931. The evidence is clear and undisputed . 
that the by-laws provide automatic suspension on account of failure to pay within 
the prescribed time, and that they cannot be paid and the policy reinstated prior 
to the next ensuing quarter which began with April, 1931. The evidence is also 
clear that no tender of dues could have been made under the by-laws until April, 
and of necessity none was made. Southie House vy. Grand Lodge, Colored K. of P. 
(Tex. Civ. App.) 48 S.W.(2d) 674; Tabor v. Modern Woodmen (Tex. Civ. App.) 
163 S. W. 324 (writ refused); The Maccabees vy. Palmore (Tex. Civ. App.) 33 
S. W.(2d) 243, par. 2. 
The judgment in favor of defendant in error is in all things affirmed. 


PELLON et al. v. CONNECTICUT GENERAL LIFE INS. CO. (two cases). 
Supreme Court of Vermont. Washington. Oct. 3, 1933. 
168 Atlantic Reporter 701. 
3. INSURANCE. 


In action on life policy, evidence held not to justify inference that insured 
was induced to sign written application through fraud of medical examiner. 

_ Insured could not read English and spoke it only brokenly, and had 
difficulty in understanding spoken English. However, he did nothing to 
induce insured to have application read to him by some one on whom he 
could rely before it was signed. That this was not done was due rather to 
negligence of insured than to deception of medical examiner. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE. 

Where insured makes truthful answers to questions in application, but 
answers, owing to fraud, mistake or negligence of agent filling out application, are 
incorrectly transcribed, company is estopped to assert their falsity. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. INSURANCE. . : 

Rule that insurer cannot assert falsity of insured’s truthful answers incorrectly 
transcribed is applied liberally with reference to illiterate applicant. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

6. INSURANCE. : 
___As prerequisite to application of estoppel prohibiting insurer from asserting 
falsity of truthful answers incorrectly transcribed, there must be perfect good 
faith of applicant. ; 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

7. INSURANCE. ; aa 
___ As respects question for jury, in action on life policy, plaintiff held to have 
failed as matter of law to establish estoppel against defendant from asserting 
fraud based on false answers in application. 
Although insured was not familiar with English language, his conduct 
was incompatible with good faith, in that he failed to report visits to doctor 
when afflicted with lung trouble. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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8 INSURANCE. 

Where applicant for insurance, knowing he had tuberculosis, made misrepre- 
sentations concerning such fact in application, which were material to risk, and 
induced contract, law infers intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

9. INSURANCE. 

Life policies held voidable because of applicant’s false representations respect- 
ing health. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

11. INSURANCE. 

Insurance company cannot escape imputation of knowledge concerning insured’s 
health by showing clerk was negligent in not communicating information, where 
card containing information was kept by insurer in its files, since this itself was 
notice to company. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

12. INSURANCE. 

Where insurer had notice respecting health of insured, it was for jury to say 
what facts as to insured’s health would have been disclosed to insurer by reason- 
able diligence in prosecuting inquiry, and what would constitute reasonable inquiry. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

13. INSURANCE. 

Where insurer had notice respecting health of insured, insurer was chargeable 
with all such facts as reasonable diligence in prosecuting inquiry in proper direc- 
tion would have brought to its knowledge. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

14. INSURANCE. 

Where insurer with full knowledge elects not to take advantage of forfeiture, 
he waives it, though insured was not misled to his prejudice, and such waiver may 
be express or implied, before or after forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

15. INSURANCE. 

Insurer waiving forfeiture must treat contract as though no forfeiture had 
occurred. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

16. INSURANCE. 

Where insurer, knowing facts entitling it to avoid or forfeit policy, accepts 
and retains premium, it recognizes continuing existence of policy and is pre- 
cluded from asserting forfeiture. 

Such rule applies where insurer has information which, if pursued with 
reasonable diligence, would lead to a discovery of true facts as to health of 
insured or other matters asserted as grounds of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

17. INSURANCE. 

Insurer cannot with full knowledge of facts concerning insured’s health, either 
actual or imputed, treat policies as in force for purpose of collecting premiums, 
and after insured’s death treat then as invalid. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

18. INSURANCE. 

In action on life policy, issue of waiver or estoppel as to insurer’s right to 
assert that insured’s false answers in application avoided policy held for jury; 
insurer having accepted premiums after notice as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Exceptions from Washington County Court; Alfred L. Sherman, Judge. 

Action by Antonia Pellon and another, and by Antonia Pellon and others, 
against the Connecticut General Life Insurance Company. Verdict and judgment 
for plaintiffs, and defendant brings exceptions. 
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Judgment reversed, and cause remanded. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Graham, J}. 

Theriault & Hunt, of Montpelier, for plaintiffs. 

J. Ward Carver, of Barre, and Claude H. Voorhees, of Hartford, Conn. 
(George B. Young, of Montpelier, of counsel), for defendant. 

GRAHAM, Justice. 

These actions were brought by and on behalf of the beneficiaries to recover 
the amount of two life insurance policies on the life of Venerando Paz, who died 
in the city of Barre on February 13, 1931. The policies are identical, except the 
amount of insurance and the beneficiaries therein named. Both policies were 
issued on a single application, and were for $10,000 and $5,000, respectively. The 
cases have been heard together by agreement. There was a trial by jury resulting 
in a verdict and judgment for the plaintiffs, and the cases are brought to this 
court on defendant’s exceptions. The defense pleaded and relied upon was fraud 
on the part of the insured in procuring the policies. The plaintiffs denied the 
charge of fraud, and they alleged and claimed a waiver by defendant of any for- 
feiture. This review involves a consideration of those questions. 

The written, application for the insurance consists of two parts: It was signed 
by the insured, copies were attached to the policies when issued, and, by the terms 
of the policies, it is expressly made a part of the contract. The insured signed a 
statement, which was contained in part 2 of the application, that all his answers to 
questions therein were complete and true, and that they should form a part of the 
insurance applied for. The policies contained this provision: “The consideration for 
this insurance is the application, a copy of which is attached hereto and made a 
part of this contract, and the payment in advance of the annual premium.” It is 
also expressly provided in the policies that they should not take effect until the 
first premium was actually paid, and that the policies and the application therefor 
constituted the entire contract between the parties and all statements made in the 
application should, in the absence of fraud, be deemed representations and not 
warranties. 

The application (part 2) was signed by the insured on October 7, 1929. The 
policies were dated October 14, 1929, and they were delivered to the insured tw 
or three days thereafter. The first premium was paid by the insured on Decem- 
her 14, 1929, the last day the policies could be placed in force. 

The charge of fraud alleged against insured and relied upon in defense is 
based upon the following questions and answers of part 2 of the application: 

“7. Have you at any time had or been told you had (b) Asthma, tuber- 
culosis of any organ, spitting of blood, chronic bronchitis, chronic cough or 
expectoration, pleurisy, pneumonia, palpitation or any disease of the heart, lungs 
or throat?” Answer: “No.” 

“8. (a) Have you had medical advise during the last five years? If so, for 
what ailments, duration and approximate dates? Give names and addresses of 
all physicians consulted.” Answer: “No.” 

“8. (b) Name of family physician.” Answer: “None.” 

“O. Are you now in good health?” Answer: “Yes.” 

\t the close of the evidence the defendant moved for a directed verdict oti 
the ground, in substance, that the evidence, taken most favorably for plaintiffs, 
establishes that these answers were such misrepresentations of material facts 
as to avoid the policies, and that the forfeiture has not been waived by it. The 
motion was overruled, and defendant excepted. The plaintiffs argue that the 
evidence justifies a finding by the jury that the written application is not the 
true application of the insured; that the written questions were not asked the 
insured, nor were the signed answers given by him to the defendant’s medical 
examiner, so the recorded answers have no legal significance or binding force 
as a part of the contract between the parties, or, in other words, that the 
defendant, by reason of the conduct and knowledge of its medical examiner, 1s 
estopped to assert the falsity of the written answers as a defense to the policies. 
The plaintiffs also contend that, if the charge of fraud as alleged is established, 
the evidence warrants the submission to the jury of the issue that the defendant 
is estopped to assert a forfeiture. 

The scope of the contract presents the first question for discussion. The 
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insured was a retired stonecutter, but when the application for insurance was 
made and at the time of his decease, he was engaged in the automobile business. 
He owned a large building in the city of Barre, in which was located his garage. 
He did business with the public generally. He was of Spanish descent, and he 
could not read the English language; he could speak English only brokenly, and 
had difficulty in understanding spoken English. The defendant’s medical 
examiner did not ask him the questions as framed in the written application, 
but there was no intent or purpose on his part to deceive either the company 
or the insured. The only inference justified by the record is that the questions 
were framed and asked by the medical examiner in modified form to make the 
examination more understandable to the insured. The schedule of diseases in 
question 7 of the application was not read to the insured, but he was asked if 
he had had any cough, been sick, and he answered, “Nothing only little colds and 
cough”; that he had not ever been seriously sick, except he had the “flu” in 1918. 
Instead of question 8 (a) as appears in the application, the insured was asked 
if he had been sick to have a doctor within the last five years, and he answered, 
“No.” Instead of question 8 (b), he was asked, “Who is your regular doctor?” 
and he answered, “None.” Instead of question 9, he was asked if he felt well, or, 
“Do you feel good?” and he answered, “Yes.” The statement that the answers 
were complete and true was not read to the insured before he signed the applica- 
tion. The facts of the examination appeared from testimony introduced by the 
defendant, so no question is presented as to the admissibility of parol testimony 
to contradict the written answers to the questions in the application. Our inquiry 
is confined to a determination of whether the facts disclosed, known to the company 
through the knowledge of its medical examiner and agent, estops the defendant 
from asserting fraud based upon any of the alleged false answers in the written 
application. Ring v. Windsor County Mutual Fire Ins. Co., 51 Vt. 563, 568, 569; 
Arnhorst v. National Union, 179 Ill. 486, 53 N. E. 988; Sternaman v. Metropolitan 
Life Ins. Co., 170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 6235. 

[1] The defendant contended below and argues here that, since the insured 
had the policies in his possession, with copies of the application attached, for a 
considerable length of time before his death, and for about sixty days before 
the payment of the first premium, the plaintiffs are estopped from denying that 
the policies and the written application constitute the contract between the parties, 
and that they can recover only in accordance with its terms. The plaintiffs say 
in their brief that such an estoppel is not available to the defendant because it 
was not pleaded, but as this question was not raised below it is not before us for 
review. Cutler Co. v. Barber, 93 Vt. 468, 475, 108 A. 400. The transcript 
discloses that this issue was raised by the defendant early in the trial below. 

In support of its contention that if the insured could not read the English 
language it was his duty to have some one in whom he had confidence read the 
contract to him, and that he was still bound by its terms after having accepted 
and retained it, the defendant cites, among other cases, several recent decisions 
of the New York Court of Appeals, including Kwiatkowski v. Brotherhood of 
American Yeomen, 243 N. Y. 394, 153 N. E. 847: Satz v. Mass. Bonding & Ins 
Co., 243 N. Y. 385, 153 N. E. 844, 59 A. L. R. 606: Stanulevich v. St. Lawrence 
Life Ass'n, 228 N. Y. 586, 127 N. E. 315. See, also, Minsker v. John Hancock 
Mutual Life Insurance Co., 254 N. Y. 333, 173 N. E. 4, 81 A. L. R. 829. But 
it should be noted that the rule of the New York court as applied in Sternaman 
v. Metropolitan Life Ins. Co., supra, has been superseded by a statutory rule 
which provides, in effect, that a copy of the application shall be attached to 
the policy when issued, and that the policy shall contain the entire contract 
between the parties. The recent New York cases cited by defendant are appar- 
ently governed by this statute. See Minsker v. John Hancock Mut. Life Ins. 
Co., supra. 


[2, 3] On the other hand, the facts do not support the contention of the 
plaintiffs that the written application as a part of the contract did not have any 
legal existence. It is the unquestioned rule of our cases that parol evidence 1s 
admissible to show that a written contract never had any binding force because 
induced by fraud. Vaillancourt Grand Trunk Ry. Co., 82 Vt. 416, 424-425, 74 A. 
99: Drown y. Oderkirk, 89 Vt. 484, 488, 96 A. 11; Holbrook Grocery Co. vy. 
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Armstrong, 97 Vt. 197, 201, 122 A. 458. But here the evidence does not justify 
the inference that the insured was induced to sign the written application through 
anv fraud of the medical examiner. He did nothing to induce the insured not 
to have the application read to him by some one on whom he could rely before 
it was signed; that this was not done was due rather to the negligence of the 
insured than to any deception of the medical examiner. At most, the record 
supports the conclusion that the medical examiner was negligent in the per- 
formance of his duty, both to the insured and to the company. 

[4-6] The rule applicable to the precise question before us, and as established 
by the weight of authority, is stated in Cooley’s Briefs on the Law of Insurance, 
yol. 3, p. 2594, as follows: “Where the insured, in good faith, makes truthfui 
answers to the questions contained in the application, but his answers, owing to 
the fraud, mistake, or negligence of the agent filling out the application, are 


incorrectly transcribed, the company is estopped to assert their 


falsity as a 
defense to the policy. 


The acts of the agent, whether he is a general agent with 
power to issue policies, a soliciting agent, or merely medical examiner for the 
company, are in this respect the acts of the company * * *. ” In Germania Life 
Ins. Co. v. Lunkenheimer, 127 Ind. 536, 26 N. E. 1082, 1084, it is said: “If the 
applicant for insurance in good faith gives truthful answers to such questions 
as are asked him, but the agent, whether purposely or not, but without the 
knowledge or connivance of the assured, inserts false answers, the wrong is that 
of the company, and not that of the assured. The company will be estopped to 
attribute wrong to the assured.” It is pointed out in Union Mut. L. Ins. Co. v. 
Wilkinson, 13 Wall. 222, 236, 20 L. Ed. 617, that: “This principle does not admit 
oral testimony to vary or contradict that which is in writing, but it goes upon 
the idea that the writing offered in evidence was not the instrument of the party 
whose name is signed to it; that it was procured under such circumstances by 
the other side as estops that side from using it or relying on its contents: not 
that it may be contradicted by oral testimony, but that it may be shown by 
such testimony that it cannot be lawfully used against the party whose name is 
signed to it.” See also, Simmons y. Washington Fidelity Nat. Ins. Co., 140 Or. 
164, 13 P.(2d) 366. Under such circumstances the law does not say that the 
Written contract is not the existing contract between the parties, but it does not 
permit the company to take advanage of such a contract because it would be 


against equity and opposed to public policy. Sternaman v. 


Metropolitan Life 
Ins. Co., supra. 


In: And the rule is to be applied liberally with reference to an 
illiterate applicant. Suravitz v. Prudential Ins. Co., 244 Pa. 582, 91 A. 495. 


L. R. A. 1915A, 273; Gioia v. Metropolitan Life Ins. Co., 97 Misc. 380, 16} 
N. Y. S. 234; Campdon vy. Continental Assur. Co., 305 Pa. 253, 157 A. 464. But 


as a prerequisite to the application of such an estoppel, the rule requires perfect 
good faith of the applicant, and will not tolerate intentional wrong on his part. 
McComb v. Council Bluffs Ins. Co., 83 Iowa, 247, 48 N. W. 1308. It presupposes 
the existence of entire good faith on the part of the insured, and the absence of 
circumstances that would impute to him knowledge that the insurer would be 
deceived by the application submitted. Layton v. New York Life Ins. Co., 55 
Cal. App. 202, 202 P. 958; Michigan Mut. Life Ins. Co. v. Leon, 138 Ind. 636, 
/ N. E. 584; Grattan v. Metropolitan Life Ins. Co., 92 N. Y. 274, 284, 44 Am. 
Rep. 372; Roe v. National Life Ins. Ass’n, 137 Iowa, 696, 115 N. W. 500, 17 
eR A. (N. §.) 1144; note 81 A. L. R. 833, at page 865. It would be a fruitless 
undertaking to attempt to analyze and reconcile the many conflicting decisions 
cited by counsel on this subject, but in the main they may be reconciled by 
relerence to the special facts in each case which distinguish it from others. We 
must give heed to the particular facts of record, taken in the light most favor- 
= to = plaintiffs, to see if they bring the case within the rule of estoppel 
Just stated. 

(7] On March 9, 1928, Dr. Wark made an examination of the insured’s chest. 
The insured was complaining of shortness of breath and cough. The doctor 
found that the insured then had characteristics of silicosis, granite dust involve- 
ment of the lungs, which is found in old granite cutters. July 4, 1929, the 
insured had a cold, and accompanied by a nephew who acted as interpreter, he 


consulted Dr. Wark at his office. He complained, of coughing, shortness of 
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breath, and spitting of blood. He told the doctor, through the interpreter, that 
two years before when he had a cold he thought he found traces of blood iy 
his sputum. The doctor gave him medicine, advised quietude, and a specimen 
of his sputum was taken and sent to the state laboratory for analysis. The 
sputum test was positive, but the report was not shown to the insured nor 
was he told about it. Upon inquiry the doctor told the insured that there were 
“no bugs.” The medicine prescribed for the insured was yellow exilir calcium 
chloride, to increase coagulability of the blood and to stop hemorrhage or the 
spitting of blood. The same medicine was prescribed by Dr. Wark on July 13 
and July 31, 1929. About August 22, 1929, the insured again went with the same 
interpreter to see Dr. Wark and requested another sputum test. A second 
specimen was sent to the state laboratory and the report was positive. The 
presence of tuberculosis bacilli in the sputum is positive diagnosis of the 
existence of tuberculosis. The second report was mailed by Dr. Wark to the 
insured, but the plaintiffs’ evidence tended to show that it was destroyed and 
the insured never saw it. Dr. Wark, however, testified that in December, 1929, 
he met the insured and asked him if he had received the report which was mailed 
and he replied that he had, and that he knew all the time that he had tuberculosis. 
September 7, 1929, the insured consulted Dr. Avery, superintendent and physiciai 
of the Washington County Hospital for the Treatment of Tuberculosis, and 
requested an examination of his lungs. After an examination was made, Dr. 
Avery told the insured that he had pulmonary tuberculosis. Some one accom- 
panied the insured on this occasion, but who it was does not appear. Some 
of the doctor’s questions were answered by the insured, and some of them were 
answered by the interpreter. Dr. Avery suggested a sputum test, but learned, 
either directly from the insured or through the interpreter, that he had had a 
sputum test and that it was positve. If, as the plaintiffs claim, there was evidetice 
tending to contradict and to impeach the testimony of Dr. Wark, it cannot be 
said that there was any such evidence as to the testimony of Dr. Avery. His 
testimony was not contradicted, and his credibility was unimpeached. It estab- 
lishes positive knowledge by the insured of the diseased condition of his lungs 
only one month before this application for insurance was signed. There was 
evidence tending to show that in March, 1929, the insured was examined by Dr. 
McFarland and found to be what the doctor considered sound; that until within 
a few days of his death he was engaged in general duties about his garage; and 
that his general appearance as to health was good. But when the insured told 
the medical examiner in reply to his questions that, except for the “flu” in 1918, 
he had had only little colds and cough, that he had not been sick to have a 
doctor, and that he felt well, felt good, he knew that because of coughing and 
spitting blood his lungs had been examined by two doctors; that two sputum 
tests had been made, and that the result of at least one of them was positive; 
that he had been taking medicine prescribed by Dr. Wark after his chest examina- 
tion, and he had been told by Dr. Avery that he had pulmonary tuberculosis. 
These facts could not have indicated to the insured merely a temporary indisposi- 
tion, and not of a character seriously to affect his general health. There is 
nothing in the evidence to show that the medical examiner knew any of these 
facts when he made his examination and reported the insured favorably to the 
company. Can it be said in the face of this record that the insured acted in good 
faith, and answered truthfully the questions asked him? We think not. The 
insured was an intelligent business man and must have known that the questions 
asked him were to elicit the facts concerning apparent ailments of a serious 
character and his consultations with physicians about those ailments, and that 
his answers to those questions were material to the risk to be assumed by the 
company. Good faith required him to disclose those facts, but instead he gave 
answers well calculated, and which apparently did, deceive the examiner. Spauid- 
ing et al. v. Mut. Life Ins. Co. of N. Y., 94 Vt. 42, 48, 109 A. 22; Cummings v. 
Connecticut Gen. Life Ins. Co., 101 Vt. 73, 88, 142 A. 82; Smith v. Aitna Life 
Ins. Co., 49 N. Y. 211; Vose v. Eagle Life & Health Insurance Co., 60 Mass. 
(6 Cush.) 42. Since the conduct of the insured was incompatible with good faith, 
the plaintiffs failed, as matter of law, to establish an estoppel against the 
defendant from asserting fraud based upon false answers in the written application, 
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or, to assert the same thing in another way, the plaintiffs are estopped to deny 
that the policies and written application constitute the contract between the 
defendant and the insured. See Haapa v. Metropolitan Ins. Co., 150 Mich. 467, 
114 N. W. 380, 16 L. R. A. (N. S.) 1165, 121 Am. St. Rep. 627. This conclusion 
is fortified by the fact that if complete and true answers had been made to the 
questions asked of the insured the insurance could not have been procured. New 
York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; 
Henson v. John Hancock Mutual Life Ins. Co., 261 Mich. 693, 247 N. W. 102. 

[S, 9] What we have said in connection with our holding that the plaintiffs 
are bound by the questions and answers appearing in the written application 
effectively disposes of the issue of fraud by the insured in obtaining the insurance. 
The insured, at the time he signed the application, had tuberculosis, and he knew 
it, His misrepresentations in the application were material to the risk, and they 
induced the contract. His intent to deceive the company is too clear to be 
doubted. Spaulding v. Mutual Life Ins. Co. of N. Y., supra. In the circum- 
stances the law infers it. Fitzgerald v. Metropolitan Life Ins. Co., 90 Vt. 291, 
305, 98 A 498. It follows that the policies were rendered voidable by the 
false representations of the insured, and the defendant’s motion should have been 
granted, unless the defendant is estopped to rely upon them, by reason of its 
knowledge, express or implied, of their falsity. 

There is a bureau through which information relative to rejected applicants 
is communicated to life insurance companies, which subscribe to the service 
\s the result of an arrangement with the defendant, the bureau, on October 28, 
920, transmitted to the defendant a card in code, called in the record an “M. I. B.” 
card, which to one having the code, or being familiar with it, conveyed the 
information that the insured “had a rapid pulse and consumptive tendency.” The 
card reached the records department in the home office of the defendant and was 
handled by one of twenty clerks in that department. It was the duty of this 
clerk to minute the receipt of the card on the file mark, or work sheet, pertaining 
to the insured, and then file the card in alphabetical order in the records depart- 
ment, where such cards were kept on file. Through error, the notation was not 


1 


i 


made on the file mark, but the card was filed and kept in its proper place. The 
information conveyed by the card did not come to the attention of any of the 
defendant’s officers, whose duty it was to issue policies or pass upon risks, until 


a few days before the trial. At the time the card was received at the home office 
of the company, the policies had been sent to the local agent for delivery to the 
insured: but by their terms, they were not in force because the first premium had 
not been paid. The policies on November 8, 1929, were in the defendant’s pos- 
session at its home office for the purpose of change of beneficiaries. Premiums 
Were paid by the insured and accepted by the defendant to the date of insured’s 
death. The defendant's underwriter, who approved this application, testified that if 
he had had the information conveyed by the card, he would have referred the case 
to the medical department; and the physician in charge of the medical department 
testifed that if he had had the information he would not have approved the 
application. 

These facts present two questions for discussion: (1) Was the defendam 
charged with knowledge of the card? (2) Was such knowledge of itself, or with 
information which it indicated would be produced by reasonable inquiry, and the 
subsequent conduct of the defendant, sufficient to make it a jury question whether 
the defendant is estopped from asserting a forfeiture? 

_ [10] The defendant argues that the knowledge of a mere clerk will not be 
imputed to the corporation, and cites Thompson on Corporations (3d Ed.) § 1788. 
While this is a correct statement of a general rule, it has its exceptions. Knowl- 
edge of a clerk is imputable to the corporation under some circumstances. 37 
C. J. 531; Chicago, B. & Q. R. Co. v. Hammond, 210 Ill. 187, 71 N. E. 576; 
(wombly v. Framingham Gas, Fuel & Power Co., 248 Mass. 53, 142 N. E. 828. 
Corporations can do business only through officers or agents, and any notice or 
knowledge imparted to an officer or agent authorized to receive the same is 
actually imparted to the corporation. Eckert v. Century Fire Ins. Co., 147 Iowa, 
U7, 124 N. W. 170. Notice to a clerk is notice to the corporation if he stands in 
such relation to it or to the fact communicated that it is his duty to communicate 
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it to his superiors. 14a C. J. 485. “The test to be applied,” says the court in Lane 
v. United Elec. L. & W. Co., 88 Conn. 670, 92 A. 430, 431, “does not look to rank 
or title, but to the duties assigned, and the authority and obligations which went 
with that assignment.” The force of the rule is not weakened by the fact that the 
information was not, in fact, communicated to the superior officers. Hand & 
Johnson Tug Line v. Canada S. S. Lines (C. C. A.) 281 F. 779, 783; Union Gas 
& Oil Co. v. Wright, 200 Ky. 791, 255 S. W. 697, 698; Dillard v. Olalla Mining 
Co., 52 Or. 126, 94 P. 966, 968, 96 P. 678; Neal v. Cincinnati Union Stock Yards 
Co., 25 Ohio Cir. Ct. R. 299, 302. In the last-named case it is said: “While the 
corporation only is chargeable with that knowledge which comes to each of its 
servants within the scope of the duties of each of its servants respectively, the 
corporation as the common head, brain center so to speak, must be held to have 
the composite knowledge which comes to it through the channels of its several 
servants. It is not necessary that any one servant should know all the facts. If it 
were, all a corporation would have to do would be to limit the scope of the duties 
of each servant, and the corporation could never be held to know all about any- 
thing.” 

[11-13] The defendant cannot escape the imputation of knowledge by show- 
mg that its clerk was negligent in not communicating the information, or in not 
noting it where the company’s underwriters would most likely find it. Aside 
irom the notice to the clerk of the card and what it contained being notice t 
the corporation, the card from the time of its receipt was kept by the defendant 
in its files, and where it belonged. This itself was notice to it, and it will be 
presumed to have knowledge of the contents of the card. Kimball v. New York 
life Ins. Co., 96 Vt. 19, 27, 116 A. 119, O'Rourke v. John Hancock Mutual Life 
Ins. Co., 23 R. I. 457, 50 A. 834, 57 L. R. A. 496, 500, 91 Am. St. Rep. 643. The 
card clearly indicates that the representations of the insured in the written appli- 
cation were not complete or true, and, in view of the nature of the contract, it 
was sufficient to put the defendant upon inquiry. As to this, the testimony of 
the defendant's witnesses, as we have seen, leaves no room for doubt. It was 
tor the jury to say what would constitute reasonable inquiry, and what facts as 
to insured’s health would have been disclosed to the defendant by reasonable 
diligence in prosecuting its inquiry. Farmers’ Exchange v. Lowney Co., 95 Vt 
445, 450, 115 A. 507. The defendant was chargeable with all such tacts as reas- 
able diligence in prosecuting its inquiry in the proper direction would have 
brought to its knowledge. Farmers’ Exchange v. Lowney Co., supra; Passumpsic 
Savings Bank v. First Nat. Bank, 53 Vt. 82, 89, 90; Tomasi v. Kelley, 100 Vt 
318, 323, 137 A. 196. Of course, since no inquiry was made, there can be no 
certainty what facts would have been produced; but from the apparent ease with 
which the evidence of the true facts was produced at the trial, and from other 
circumstances shown in evidence, the jury might well infer that a similar result 
would have been produced if reasonable inquiry had been made at any time 
efter the receipt of the card. 

[14, 15] The defendant argues that, even so, the evidence jailed to establish 
a “waiver”; that is, a voluntary relinquishment of a known right. But we have 
taken occasion in several cases to state our rule as applied to insurance contracts, 
and to draw the distinction between waiver and estoppel as applied to such 
contracts. Cummings v. Connecticut Gen. Life Ins. Co., 102 Vt. 351, 3a0, 148 
A. 484, Webster v. State Mutual Fire Ins. Co., 81 Vt. 75, 80, 69 A. 319. It makes 
little difference, except for accuracy of expression, whether the term used is 
“waiver” or “estoppel.” See Spaulding, Adm’r, v. M. L. Ins. Co. of N. Y., 96 Vt. 
67, 76, 77, 117 A. 376. The terms are used interchangeably in the cases, and 
whichever is used, the meaning and result are the same. In the interest oi clear- 
ness of expression, it has been suggested that “election” is the appropriate term to 
be used. 18 Harv. Law Review, 364; 29 Harv. L. Rev. 724. Our rule is that 
when an insurer with full knowledge elects not to take advantage oi a forfeiture, 
he waives it, and cannot assert it in defense, though the insured was not misled 
to his prejudice. Such a waiver may be express or implied, before or aiter the 
forfeiture. Cummings v. Conn. Gen. Life Ins. Co. supra. An insurance com- 
pany which thus waives a forfeiture is bound to treat the contract of insurance 
as though no forfeiture had occurred. Francis v. London Guarantee & Accident 
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Co., 100 Vt. 425, 430, 138 A. 780. See, also Bardwell y. Commercial Union Assur. 
Co., 105 Vt. 106, 163 A. 633, 636, and cases there cited. 

[16] It is a general rule that, where insurer with knowledge of facts entitling 
t to avoid or forfeit a policy accepts and retains a premium, it recognizes the 
continuing existence of the policy and is precluded from asserting a forfeiture. 
37 C. J. 536, § 269. The rule applies where the insurer has information which, if 
pursued with reasonable diligence, would lead to a discovery of the true facts 
as to the health of the insured or other matters asserted as grounds of forfeiture. 
37 C. J. 535, § 267; O'Rourke v. John Hancock Ins. Co., supra. 

{17, 18] The “M. I. B.” card informed the defendant that the written appli- 
cation contained false representations, and, as we have seen, the jury were jus- 
tied in finding that an inquiry pursued with reasonable diligence would have 
disclosed full knowledge concerning the insured’s health and bodily condition. With 
this information in its possession and with the knowledge which it imparted, the 
defendant elected to receive and retain not only the first premium which put the 
policies in force, but also subsequent premiums to the date of insured’s death. 
The defendant thereby recognized the continuing existence of the policies and by 
its conduct led the insured to believe until his death that he held valid and sub- 
sisting contracts of insurance. It could not with full knowledge of the facts, 
either actual or imputed, treat the policies as in force during the lifetime of the 
insured for the purpose of collecting premiums, and now after his death treat 
them as invalid for the purpose of avoiding payment of the loss. It would be 
estopped by its conduct from asserting such a forfeiture. The issue of waiver 
or estoppel was a jury question, and the defendant’s motion for a directed verdict 
was properly denied. 

[19] The verdict was general and, under the instructions, it may have been 
based upon a finding by the jury that there was no fraud by the insured in 
btaining the insurance, and without consideration by them of the issue of 
estoppel from asserting the fraud by defendant’s knowledge, actual or imputed, 
acquired by the “M. I. B.” card. Since we hold that the defendant was entitled 
to binding instructions on the issue of fraud, the failure to give them was harm- 
ul error, and requires a reversal. Mount Ida School, Inc., v. Gilman, 97 Vt. 
$31, 335, 123 A. 198. 

The defendant saved numerous exceptions to the charge of the court on the 
ssue of fraud; but, as the case must be reversed on other grounds, it is not 
1ecessary to discuss those exceptions. The same questions are fully covered by 
our discussion of the exceptions to the overruling of defendant's motion for a 
verdict. Likewise, other exceptions briefed are sufficiently disposed of without 
jurther or more specific attention. 

Judgment reversed, and cause remanded. 


STATE v. PHOENIX MUT. LIFE INS. CO. et al. C. C. No. 475. 
Supreme Court of Appeals of West Virginia. Sept. 26, 1933. 
170 Southeastern Reporter 909. 
1. INSURANCE. ; 

Terms of insurance policies generally control, but general principles affecting 
contracts form part of every contract as fully as if expressly incorporated therein. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 
_ Where beneficiary of life policy murders insured, public policy extends no 
turther than denial of beneficiary’s right to recover. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

me _ Syllabus by the Court. 

1. The pure contractual rights arising out of an insurance policy are ordinarily 
determined by its provisions, but it is a basic rule of construction that all general 
legal principles affecting contracts enter by implication into and form a part of 
every contract as fully as if specifically expressed therein. 

2. It is a fundamental rule of the common law that no man shall be permitted 
to profit hy his own wrong, and it is a settled expedient of equity to impress a 
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constructive trust on whoever acquires property rights by the commission of a 
wrong to hold the same as a trustee for the one equitably entitled thereto. 

3. A resulting trust is raised by a court of equity only to remedy the position 
of one having an equitable interest in the trust property. 

4. “Where the beneficiary in a life insurance policy murders the insured, the 
doctrine of public policy will extend no further than to denying to such beneficiary 
the right to recover.” Johnston Adm’r y. Ins. Co., 85 W. Va. 70, 100 S. E. 865, 
7 AR ees. 

5. Upon the murder of an insured by the beneficiary of a life insurance policy, 
the beneficiary being the sole distributee of the insured, the state may not escheat 
the sum named in the policy as derelict. 

Hatcher, J., dissenting in part. 

Case Certified from the Circuit Court, Kanawha County. 

Suit by State of West Virginia against Phoenix Mutual Life Insurance Com- 
pany and others. Sufficiency of original and amended bills certified to Supreme 


Court of Appeals after Circuit Court had sustained them on demurrers. 
Reversed. 


L.. S. Trotter and John T. Copenhaver, both of Charleston, for the State. 


Brown, Jackson & Knight and Geo. S. Couch, all of Charleston, for defendant 
Insurance Company. 


HatcHer, Judge. 


This suit involves the right of the state of West Virginia to escheat the pro- 
ceeds of an insurance policy as derelict and without a rightful owner (bona 
vacantia). 

The state, by T. C. Townsend, tax commissioner, filed bills (original and 
amended) which contain the following allegations: In April, 1926, Albert F 
O'Dell secured an insurance policy on his life for the sum of $5,000 from the de- 
fendant, the Phoenix Mutual Life Insurance Company; the beneficiary in the pol- 
icy was O'Dell’s wife, Eisic, with the right reserved to him to change the benef- 
ciary; in September, 1920 (while the policy was in full force), Mrs. O'Dell felon- 
iously killed her husband and two days afterwards took her own life; O'Dell died 
intestate and M. M. Wickline was appointed his administrator; Mrs. O'Dell leit 
a will naming B. J. Pettigrew as executor; Wickline as administrator prosecuted 
a Suit against the insurance company to recover the proceeds of the policy, but 
was denied recovery by this court in Wickline, Adm’r. v. Ins. Co., 106 W. Va 
424, 145 S. FE. 743; O'Dell left no blood relatives, and his wife was his sole dis- 
tributee; there are no unpaid creditors of his estate; the heirs of Mrs. O'Dell are 
not entitled to the insurance (because of her crime), the insurance company is 
not entitled to keep it, it is without rightful owner, and is accordingly escheated 
to the state 

Upon demurrers of the insurance company the circuit court sustained the 
bills and certified their sufficiency to this Court. 

The insurance company makes the point that murder of the insured by the 
beneficiary is a risk impliedly excepted from the policy. As I am not in accord 
with my brethren on this point, Judge Maxwell has very kindly furnished a state- 
ment of the position of the court thereon, as follows: 

“In a life insurance policy, the insurer insures the insured against death for 
the benefit of a named beneficiary or beneficiaries or the estate of the insured 
The undertaking of the insurer is against death from any cause, whether dis- 
vase, accident, or homicide. But there is usually a stipulation in modern policies 
of standard life insurance that there shall be no liability in case of suicide of the 
insured within a designated period, ordinarily one or two years, except, as s 
sometimes stipulated, the company will pay to the beneficiary a sum equal to 
the premiums which have been paid on the policy prior to the time of the suicide 
And, on the basis of public policy the law precludes a beneficiary who has mur- 
dered the insured from receiving the benefits of the policy. Subject to these 
exceptions, namely suicide of the assured within a limited time specified in the 
policy, and the deprivation of the right of recovery by a homicidal beneficiary, 
and possibly where the insured forfeits his life by law (Scarborough v. Ins. Co., 
171 N. C. 353, 88 S. E. 482, L. R. A. 19184, 896, Ann. Cas. 1917D, 1181), the 
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broad liability of the insurer stands paramount and unqualitied with respect to 
creditors and distributees of the estate of the assured. 

“If the insured is murdered by a stranger, there can be no question of the 
ability of the insurer, nor, in reason, can there be any less basis of liability of 
the insurer if the insured is murdered by the beneficiary. The thing insured 
against is the death of the insured without regard to the manner of his going. 
When the insured dies oi natural causes or from violence, the thing insured 
against has transpired. The liability to pay the principal of the policy has thus 
hecome fixed. Public policy does not preclude recovery on a policy where the 
assured has been murdered by the beneficiary, save only as the beneficiary, or 
those claiming under him, would profit from such recovery. Subject to that ex- 
ception, the ‘trust fund’ should stand for the benefit of those haying equitable 
interest in the estate of the insured.” 

The “trust fund” doctrine was adopted by this court in Johnston vy. Ins. Co., 
85 W. Va. 70, 100 S. E. 865, 867, 7 A. L. R. 823, which is similar in all material re- 
spects to this suit. That case held that: (a) Public policy would not permit a 
beneficiary who had murdered the insured to recover the insurance; (b) the 
crime of the beneficiary does not extinguish the insurance fund, but “a trust re- 
ults in favor of the estate of the insured”; and (c) where the beneficiary is the 
sole distributee of the insured, his personal representative will be denied a re- 
covery of the insurance, in order to prevent the beneticiary securing the fund by 
indirection under the law oi descents and distributions. The trust tund doctrine 
under subsection (b) seems to have radiated in the states from the case of 
Schmidt v. Life Ass'n (1900) i12 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, Am. St. 
Rep. 323. Some misgiving has arisen because of the precedents relied upon in 
that decision, which were the English case of Cleaver v. Mutual Ass'n, [1891] 
i Law Rep. Q. B. Div. 147, and certain state decisions. The English decision was 
in conformity with the Married Woman's Property Act of 1882, which provided 
‘hat a policy payable to a wife (no trustee of the fund having been appointed) 
should vest in the assured or his legal representatives in trust for her. The sev- 
eral state decisions cited in the Schmidt Case are based on rules of mutual bene- 
fit associations, statutes, and in one case on a parole declaration of trust by the 
msured. Only one decision as quoted in the Schmidt Case, to wit, Ryan y. Roth- 
weller, 50 Ohio St. 595, 35 N. KK. 679, attempted to sustain the trust fund doctrine 
“on principle” (not named), and that case admitted statutory influence. 

{1-5] It is obvious that statutes, rules of benefit associations, etc., have 
naught to do with a purely equitable doctrine, such as the one under consider- 
ation. It is equally obvious that in the absence of a statute this doctrine is ap- 
plicable to an ordinary life insurance policy such as the O'Dell policy, for the 
following reasons: (a) It is true that “the purely contractual rights arising out 
of” a policy are ordinarily determined by its provisions. Spicer v. Ins. Co. (C. C. 
A.) 268 F. 500, 503. But it is “a basic rule of the construction” that all general 
legal principles affecting contracts enter by implication into and form a part of 
every contract as fully as if specifically expressed therein. Illinois, etc., Ass’n v. 
Collins, 341 Ill. 548, 173 N. E. 465, 467. (b) It is a fundamental rule of the com- 
mon law that no man shall be permitted to profit by his own wrong. People v. 
Schmidt, 216 N. Y., 324, 341, 110 N. E. 945, L. R. A. 1916D, 519, Ann. Cas. 1916A, 
“78. And (c) it is a settled expedient of equity to impress a constructive trust on 
whoever acquires property rights by the commission of a wrong to hold the 
property as a trustee for the one equitably entitled thereto. Pomeroy, Eq. Juris. 

Ed.) § 1053. That author says: “The forms and varieties of these trusts, 

are termed ex maleficio or ex delicto are practically without limit.” The 
younger Pomeroy complains that courts have ordinarily overlooked this expe- 
lient in regard to a benefit procured by a crime (murder), and says: “That the 
principle should be applied in this class of cases and the criminal held a construc- 
live trustee of the fruits of his crime, seems too plain for argument.” Pomeroy, 
supra, note (b), p. 2411. 

The Supreme Court of North Carolina has reduced the foregoing principles 
to the following formula: “As a question of common law the homicide does not 
prevent the legal title from passing to the criminal as the heir or devisee of his 
Victim, but equity, acting in personam, compels the wrongdoer who has acquired 
the res to hold it as a constructive trustee of the person wronged, or of his rep- 
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resentatives, if he be dead.” Bryant v. Bryant, 193 N. C. 372, 377, 378, 137 S. E. 
188, 191, 51 A. L. R. 1100. Thus the trust fund doctrine pronounced in the Iowa 
case and adopted by this court in the Johnston Case is supported by principle as 
well as by precedent. 

This doctrine may not be invoked in equity as a matter of course. A construc- 
tive trust, said Dean Pound, “is purely a remedial institution.” See 33 Harvard 
Law Review, 420, 421. Such a trust is raised by a court of equity only to remedy 
the position of one having an equitable interest in the trust property. There can be 
no trust without a beneficial owner; i. e., without a cestui que trust. Commenting 
on such a situation, Washburn on Real Property (6th Ed.) § 1405, says: “If there 
be no determinate person who has a right to claim as a beneficiary, it lacks an 
essential element of a trust.” No cestui que trust claims the insurance money 
in this suit; therefore there is no one to be remedied. The state was a stranger 
to the insurance policy and has no equitable interest in the insurance money as 
such. “A court of equity in decreeing a constructive trust is bound by no unyield- 
ing formula. The equity of the transaction must shape the measure of relief.” 
Beatty v. Exploration Co., 225 N. Y. 380, 122 N. E. 378, 381. The advantage re- 
sulting to the insurance company through retention of the insurance money is a 
mere incident. The material fact against the right of the state to invoke the doc- 
trine is that the state had no equity in the insurance transaction itself and has 
suffered nothing from which it should be relieved. Moreover, a trust estate was 
not subject to escheat under the common law. Beach on Trusts, § 417; Perry on 
Trusts (6th Ed.) § 434; Washburn, supra, § 1442; Story Eq. Juris. (14th Ed.) 
§ 1592, note 6: Pomeroy, supra, § 990. The West Virginia Code 1923, c. 78, § 10 
(changing the common law), specifies that the personal estate of a decedent shall 
“accrue” to the state only when “there may be no other distributee.” There was 
another distributee in this instance—the wife of the insured. In Wickline v. Ins. 
Co., supra, this court refused to bring into existence an estate which would devolve 
on Mrs. O’Dell. Her status is a complete bar to the statutory right of the state. 

Consequently no escheat has accrued to the state, the bills are insufficient, and 
the ruling of the circuit court thereon is reversed. 

Reversed. 


DA CORTE v. NEW YORK LIFE INS. CO. No. 7601. 
Supreme Court of Appeals of West Virginia. Oct. 10, 1933. 


171 Southeastern Reporter 248. 
1. INSURANCE. . 

In absence of ambiguity, life policy must be construed according to plain 
meaning of its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. : ; 

Under life policy provisions waiving payment of premiums during insured’s 
disability, insurer’s receipt of proof of disability before policy lapses is condition 
precedent to waiver of premiums, and failure to furnish such proof is not excused 
by insured’s insanity. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Syllabus by the Court. 

Principles governing the interpretation of waiver of premiums provisions, 4* 
laid down in syllabus, Iannarelli, Committee, v. Kansas City Life Insurance Com- 
pany, —— S. E. * (not yet reported [in State report]), approved and applied 

Error to Circuit Court, Cabell County. 

Action by Mary J. Da Corte against the New York Life Insurance Compan) 
Judgment for defendant, and plaintiff brings error. 

Affirmed. 

James Damron and Philip Angel, both of Huntington, for plaintiff in error. 

Fitzpatrick, Brown & Davis, of Huntington, for defendant in error. 

Woops, Judge. . ae 

Mary J. Da Corte, formerly wife of John B. Barley, deceased, instituted this 
action, as beneficiary under an insurance policy taken out by John B. Barley in 
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1924, to recover the sum of $1,636.40, claimed to be due thereunder; Barley having 
departed this life in 1930. The trial court, who heard the case in lieu of a jury, 
found as a matter of law that the policy declared on had been forfeited for non- 
payment of the semi-annual premium due August 28, 1926, and entered judgment 
for defendant. Plaintiff brings error. 

The policy, in addition to an agreement to pay the face amount upon proof 
of death of insured and doubie indemnity in certain cases, provided for stipulated 
monthly payments, during lifetime of insured and waiver of premiums, in case 
insured should become wholly and presumably permanently disabled before rated- 
up age 60, subject to certain terms and conditions, the pertinent portions of which 
provide: j 

“Benefits—Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the insured is totally and presumably per- 
manently disabled and that such disability occurred after the insurance under this 
policy took effect and before its anniversary on which the insured’s rated-up age 
at nearest birthday is sixty years, the following benefits will be granted: 

“(a) Income payments. * * * 

__“(b) Waiver of Premiums—The Company will waive payment of any premium 
falling due after approval of said proof and during such disability. Any premium 
due prior to such approval is payable in accordance with the terms of the policy, 
but if due after receipt of proof will, if paid, be refunded upon approval of 
proot. 

Then follows a paragraph permitting reinstatement within six months upon 
payment of premium accompanied with all the benefits accruing thereunder. 

[1, 2] Is the mere fact that Barley was adjudged insane on August 1, 1926, 
sufficient, in absence of filing of proof of disability prior to August 28, 1926, to 
work a waiver of premium under the contract? 

Plaintiff takes the position that failure to comply with ‘a condition, whether it 
be one precedent or subsequent because of a supervening impossibility, excuses the 
performance of said condition, where the contract lacks express wording to the 
contrary. The company, however, asserts that insured’s insanity did not excuse 
timely payment of premiums; and that proof to the defendant of insured’s dis- 
ability was a condition precedent to the waiver of premiums. 

The terms of the contract are clear and unambiguous. No provision is incor- 
porated therein excepting receipt of notice in certain instances before default in 
payment of premiums to make the waiver clause operative. As we view this case, 
it comes entirely within the principle of construction recently handed down by 
this court in Iannarelli, Committee, v. Kansas City Life Insurance Company, —— 
S. E. ——' (not yet reported [in State report]). It was there held (1): “Con- 
tracts of life insurance, as other contracts, will, in the absence of ambiguity, be 
construed according to the plain meaning of the terms employed by the parties.” 
\nd (2): “Under the provisions of a life insurance policy waiving payment of 
premiums during total disability of insured upon receipt by the insurer of prooi 
of the disability, the receipt of such proof before the policy lapses is a condition 
precedent to a waiver of premiums, and insanity of the insured at the time of 
such lapse will not excuse failure to furnish such proof.” 

Regardless of the several rules of interpretation invoked by other courts, and 
relied upon by the plaintiff in error, we are now definitely committed to the 
doctrine laid down in the Iannarelli Case, and therefore, without further comment, 


atirm the judgment. 
Affirmed. 


*Rehearing pending at date of publication. 
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FIRE 


AZAR vy. EUREKA-SECURITY FIRE & MARINE INS. CO. et al. No. 1173, 
District Court, S. D. Texas, Galveston Division. Sept 12, 1933. 
4 Federal Supplement 574. 
1. INSURANCE. 

Appraisers’ award of $8,000 set aside for partisanship, failure to find sound 
and damage value, and inadequate investigation, and insured awarded $13,000 for 
fire loss. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

2. INSURANCE. 

Appraisement under fire policy must be impartial and substantially according to 
rules governing arbitrations. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Suit by J. A. Azar against the Eureka-Security Fire & Marine Insurance Com- 
pany and others. 

Judgment for plaintiff. 

Armstrong, Cranford, Barker & Bedford, of Galveston, Tex., for plaintiff. 

Gill, Jones & Tyler, of Houston, Tex., for Va. Fire & Marine Ins. Co. 

3ryan & Bryan, of Houston, Tex., for Eureka-Security Fire & Marine Ins. Co. 

King, Wood & Morrow, of Houston, Tex., for St. Paul Fire & Marine Ins 
Co. 

HutcuHEson, Circuit Judge. 

Plaintiff, having sustained a fire loss, sued at law the Eureka-Security Fire & 
Marine Insurance Company and other insurance companies upon their covering 
policies. A binding award of appraisers was presented in defense. Plaintiff there- 
upon filed an equitable. plea to set aside and vacate the award. A jury having been 
waived, the issues, legal as well as equitable, were set for trial before the judge. 
These issues were: (1) Whether there had been a total loss, and the defendants 
were therefore liable at all events as on valued policies for their face, $16,000: (2) 
whether the award of the appraisers was not a valid and binding award hecause in- 
complete, partial, arbitrary, and unjust; (3) what was the extent of the actual 
loss plaintiff had sustained ? 

Without discussing the evidence, it is sufficient to say, of the first issue, that 
no case of total loss was made out by the plaintiff. On the contrary, the evidence 
so plainly shows a substantial portion of the building unburned that, though plain- 
tiff did argue on the issue of damage that more than $16,000 damage had been sus- 
tained, it was not seriously contended that the building was a total loss. 

[1, 2] On the second issue, however, whether the award should be set aside, 
plaintiff argued vigorously and convincingly that the failure of the appraisers to 
find sound as well as damage value as required by the appraisal clause of the policy, 
taken together with the great inadequacy of the award, the undisputed evidence of 
the partisan and partial attitude of the appraisers, together with the fact estab- 
lished that in making the appraisal of the extent of the damage that which was not 
seen was to a large extent taken on faith without the adequate investigation which 
the conditions required, deprived the appraisal of binding effect, and left the mat- 
ter at large for the court to determine. 

The evidence overwhelms here that the appraiser for the insurers, looking upon 
himself as their champion, frankly and openly proceeded with his part in the ap- 
praisement with the purpose of protecting and advancing their interests, and in a 
manner calculated to do so, regarding the appraiser for the plaintiff as the oppos- 
ing champion for his side. Resourceful, skillful, and energetic, in diligence and 
preparedness he overwhelmed the other appraiser, who, though as complete, was 
by no means as effective a partisan. In fact, plaintiff's appraiser, while stubborn- 
ly insisting on a total loss, was so unenergetic and unhelpful in combating the spe- 
cific contentions of the insurer's man at arms that the umpire was forced to climb 
into the lists himself and fend a little for the plaintiff's side to keep insurers 
champion from sweeping the field. This resulted in imposing on the umpire for a 
brief space a great burden of preparation and consideration which it was not con- 
templated in the agreement he should have to undertake. It resulted also in raising 
the figures which the appraiser for the insurers had come prepared to maintain 
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from something over $5,000 to $8,000 finally arrived at. It did not result, however, 
in bringing about an appraisement of the kind intended, in which each appraiser, 
proceeding in a disinterested and impartial way, would undertake to arrive at a 
fair and impartial result, submitting to the umpire for decision the points of differ- 
ence upon which they could not agree, nor did it result in a just award. The 
evidence introduced before me leaves no question but that the sum awarded is 
greatly less than the damage sustained. If such an appraisement, notwithstanding 
the manner of its conducting, had resulted in substantial justice, that is, in an 
award representing within reasonable limits the damage sustained, a court of 
equity might well sustain it. Failing to do so, it must fall. 

In addition to the fundamental vice of partisanship which has deprived the 
proceedings of the quasi judicial cast they should have, other matters, the failure 
of the appraisers to carefully investigate and determine the extent of the damage 
to the unexposed studding, the failure of the original award to follow the policy 
terms by showing sound, as well as loss value, weigh against, and, if weight were 
wanting, complete the overthrow of, the award. For, while there may be cases in 
which the mere failure alone to find sound damage in the award as first returned 
will not be fatal to it, especially if the appraisers later complete the finding, and 
while omissions and oversight as to damaged items may occur, and there may exist 
an alertness and interest exercised by an appraiser to bring out all the facts favor- 
able to the side of the one appointing him smacking of partisanship, and still the 
award hold in equity, which regards substance and not form, all these matters have 
their weight in the scale, and, when all exist, then no make weights or presumptions 
will be thrown in, no overnice balancing of the scales will be resorted to, to sus- 
tain it. 

It will serve no purpose to discuss or analyze the authorities. It is sufficient 
to say that appraisements of the kind in question, requiring evidence as to the 
damage done as well as an appraisement of the money loss, are to be governed 
substantially by the rules which govern arbitrations, and that, when a policy pro- 
vides, as this one does, for a disinterested appraisement, an award will not be 
binding, unless it is made in an impartial, disinterested, and fair way, upon a full 
knowledge of the facts, and is couched in substantially the form the policy re- 
quires. Continental Ins. Co. v. Garrett (C. C. A.) 125 F. 589; St. Paul Fire & 
Marine Ins. Co. v. Tire Clearing Hose (C. C. A.) 58 F. (2d) 610; Reliance Ins. 
Co. v. Bowen (Tex. Civ. App.) 54 S.W.(2d) 597; Milwaukee Mechanics’ Ins. Co. 
v. West Dey. Co. (Tex. Civ. App.) 275 S. W. 203: Delaware Underwriters v. 
Brock, 109 Tex. 425, 211 S. W. 779; Pennsylvania Fire Ins. Co. v. Waggoner (Tex. 
Com. App.) 39 S.W.(2d) 593; Great Am. Ins. Co. v. Marbury (Tex. Civ. App.) 
207 S. W. 584; Frick v. Christian County (C. C.) 1 F. 250. 

When the third issue, the amount of actual damage, is reached, and the esti- 
mates of those who testified are examined, it is plain that a healthy skepticism must 
add a grain or so of salt to them, for they consist of mere opinions as to the cost 
of rebuilding a damaged structure; opinions which have not been and cannot be 
subjected to the acid test of competitive contracting. Considering all of the opin- 
lons in the light of all the facts, especially the fact that many of these estimates 
have undergone changes, I am of the opinion that the award of the appraisers is 
somewhat farther below the actual damage than the claim of the plaintiff for the 
face of his policy is above it, and I fix as a just recovery $13,000. ~ 

For this amount and his costs, plaintiff may have judgment. 


GLOBE & RUTGERS FIRE INS. CO. et al. v. DRAPER. No. 7057. 
Circuit Court of Appeals, Ninth Circuit. Sept. 6, 1933. 
66 Federal Reporter (2d) 985. 
1. INSURANCE. 


_Attendant circumstances and parties’ course of dealing, shown by evidence in 
action on oral fire insurance contract, held to render contract sufficiently definite as 
to duration thereof and rate of premium. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE. 
Valid oral contract of insurance may be made in state of Washington. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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4. INSURANCE. 

Insurance company’s general agent’s acceptance or ratification of local agent's 
oral fire insurance contract bound company thereby, irrespective of local agent’s 
authority to make contract. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE. 

Insurance company’s undisputed agent for issuance and delivery of fire insur- 
ance policies and collection of premiums held authorized to bind company by oral 
fire insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE. 

Statutes prescribing standard form of fire insurance policies and requiring that 
every such policy state amount and rate of premium on its face held not to require 
written policies specifying duration of risk and amount of premium; being inap- 
plicable to parol insurances (Rem. Rev. Stat. Wash. §§ 7152, 7155). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. : 

Oral fire insurance contract held not contrary to statutory public policy of 
state of Washington (Rem. Rev. Stat. Wash. §§ 7152, 7155). 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

8 STATUTES. . 
Courts are reluctant to construe statutes in derogation of common law. 
(For other cases, see Statutes, Dec. Dig. § 222.) 

9. COURTS. 

Federal Court should be particularly reluctant to construe state statute as de- 
rogating from common law or to declare certain type ot contract contrary to 
statutory public policy of state, where highest tribunal thereof has repeatedly up- 
held validity of such contracts. 

(For other cases, see Courts, Dec. Dig. §§ 365[7], 366[1].) 

10. INSURANCE. 

Evidence and findings in action on oral fire insurance contract held sufficient 
to connect defendant insurance agency, as well as insurer, with contract. 

he court’s findings fully set forth connection of one agreeing to in- 
surance with both insurer and insurance agency and found that duly 
qualified agents of each defendant entered into contract; references in ex- 
hibits introduced in evidence clearly linked defendants with each other and 
contract; printed indorsement of policy prepared by agents described it as 
policy of defendant insurance company, issued through defendant agency, 
with one address for both; agents’ certificate of authority recited that their 
firm was to be agent of underwriter’s agency of such company; and their 
license certified that firm was duly appointed agent of such company. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

11, APPEAL AND ERROR. 

Appellate court cannot consider letter, not part of record, in determing suffi- 
ciency of evidence to establish fact. 

(For other cases, see Appeal and Error, Dec. Dig. § 715[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Washington, Northern Division; J. Stanley Webster, Judge. 

Action by Fred Draper against the Globe & Rutgers Fire Insurance Company 
and another. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Graves, Kizer & Graves, of Spokane, Wash., for appellants. 

Wentz & Bailey, of Colville, Wash., and Davis, Heil & Davis, of Spokane, 
Wash., for appellee. 

Before Wilbur, Sawtelle, and Garrecht, Circuit Judges. 

SAWTELLE, Circuit Judge. 

This action was brought by appellee against the appellants to recover on an 
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alleged oral contract of fire insurance, which contract was found by the court to 
be valid and binding, although not reduced to writing. 

The action was originally commenced in the state court and upon petition of 
the defendants was removed to the federal court. 

Upon stipulation of the parties, a jury trial was waived. 

The contract sued upon was alleged and found by the court to have been 
executed and effective as of June 10, 1930. The property therein covered, consist- 
ing oi a quantity of lumber owned by appellee, was destroyed by fire on August 
10, 1930. Upon denial of liability by the insurance companies, appellee commenced 
and successfully prosecuted this action to recover the sum of $10,000. 

From the findings of fact it appears that, on June 10, 1930, the copartnership 
of Hahn & Daly, of Spokane, Wash., the duly authorized agents of the appellants, 
entered into an oral contract of insurance with appellee, whereby Hahn & Daly 
agreed to issue to appellee policy No. 142430 of the appellant Globe & Rutgers. 
Fire Insurance Company, in the amount of $10,000, covering certain lumber then 
in a lumber yard owned by appellee at Colville, Wash.; that the policy was to 
cover a period of one year, commencing on June 10, 1930; that pursuant to said 
oral agreement Hahn & Daly laid aside policy No. 142430 in their office and at- 
tached thereto a notation that the policy was to be issued to appellee, which nota- 
tion was described by Hahn & Daly to appellee as a binder, and that Hahn & Daly 
assured appellee that the lumber for which the insurance was requested was as 
fully covered as if the policy had been completely written out and signed by them 
as agents. 

The court also made the following finding, relating to the power and author- 
ity of Hahn & Daly to represent the appellants: “At all times herein mentioned 
defendant Globe Underwriters Agency was engaged in the business of writing and 
issuing policies of insurance against loss or damage by fire for the defendant 
Globe & Rutgers Fire Insurance Company and was duly authorized by said Globe 
& Rutgers Fire Insurance Company to write and issue such insurance and to ap- 
point agents in various parts of the United States for the purpose of carrying on 
said business: that pursuant to said business and said authority, said defendant 
Globe Underwriters Agency prior to January 5, 1928, appointed Edward Brown & 
Sons, of San Francisco, California, its Pacific Coast General Agents, which Gen- 
eral Agents, pursuant to authority given them by the Globe Underwriters Agency, 
on the 5th day of January, 1928, in writing, appointed I. Lloyd Hahn and O. R. 
Daly, a copartnership doing business under the firm name and style of Hahn & 
Daly, of Spokane, Washington, agents of the defendant Globe Underwriters 
\gency of Globe & Rutgers Fire Insurance Company, with full power and author- 
ity to receive proposals for insurance against loss or damage by fire in Spokane, 
Washington, and vicinity, to sign and deliver policies to applicants and collect and 
forward the premiums on the same: and furnish said Hahn & Daly fire insurance 
policies of the defendant Globe & Rutgers Fire Insurance Company, numbered 
consecutively in the standard form required under the laws of the State of Wash- 
ington, signed by its authorized officials so that the same required no further sig- 
nature when issued other than the contra-signature of said agent Hahn & Daly.” 

It further appears from the record that lumbermen generally increase the 
amount of their insurance at the beginning of the cutting and dry season of the 
year. With that knowledge in mind, Mr. Hahn, of the firm of Hahn & Daly, ap- 
proached appellee, on June 10, 1930, and asked him if he needed any insurance. 
\ppellee was then carrying about $45,000 insurance on his stock, most of which 
was written through Hahn & Daly, who represented several companies besides the 
appellants. Appellee requested Mr. Hahn to increase the amount of insurance to 
$75,000. Mr. Hahn testified that thereupon: “I telephoned my office in Spokane 
and told them to check our records and place insurance so that it brought the to- 
tal insurance on the lumber yard up to $75,000. I returned to Spokane the same 
evening of June 10, and when I arrived at my office in the morning I found that 
there was $10,000 of insurance that had not been accepted by the companies which 
we had bound it in, and we had to replace that amount. It was necessary in order 
to bring the total insurance up to $75,000 that $10,000 more be placed, and I re- 
quested my office assistant to get Dan Weaver, who is branch manager in Spokane 
for Edward Brown & Sons, on the telephone; his office is in Spokane; my assist- 
ant called me to the telephone and told me Mr. Weaver was on the phone, and I 
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asked him if he would accept the $10,000 on the Draper lumber yard, and he asked 
me the rate, which I told him, and the location of-the lumber to be covered, and he 
said he would take it. Companies in underwriting govern the risk by the rate as 
to whether they will accept it. The question of location usually governs the rate 
The property to be covered by the insurance was the lumber in the lumber yard 
of Draper. I told Dan Weaver that I wanted to place $10,000 for Globe & Rutgers: 
I told him the rate was $2,25. That rate was fixed as the rate on the Draper lum- 
ber yard by the Washington Rating and Surveying Bureau. When I talked with 
Mr. Draper in Colville about the increased insurance we discussed rates, and ] 
told him he could get a reduction in rate if he would move two or three piles of 
lumber. The rate at that time was $2.25 and if he would move two or three piles 
of lumber his rate would be reduced about 45c: the moving of the lumber piles 
would mean giving more clear space between the building and the lumber, and 
would entitle him to the reduced rate. * * * After my telephone conversation with 
Mr. Weaver, I told my office assistant that Weaver had accepted the $10,000 in- 
surance, and my assistant did what we call ‘pulled a policy’ out and put the nota- 
tion on it that $10,000 insurance was bound in Globe & Rutgers. * * * After the 
conversation with Mr. Draper in Colville in June, when he directed the increase 
of insurance, I didn’t see him again until July 3 of that year. I asked him if he 
had moved the lumber and he said ‘no,’ and he asked me what companies it was 
hound in and I told him, among others, the Globe & Rutgers. I probably gave him 
the exact amount in each, except perhaps in the Rochester, because that was odd 
numbered dollars and cents; I told him I had bound $10,000 with Globe & Rutgers 
Fire Insurance Company. * * * When I talked with Mr. Draper at Colville about 
the additional insurance nothing was said about the length of time the policies 
were to run. We charged the premium on those policies to Mr. Draper for a one- 
year period of time at a rate of $2.25. This policy was not written hecause we 
were waiting for a re-rate on the lumber yard, and we expected that re-rate would 
he made as soon as the lumber was moved, which would give him the clear space 
needed. I told Mr. Draper that as soon as the lumber was moved we would no- 
tify the rating office and a new rate would take from the date of notification 
When I saw Mr. Draper in Colville on July 3, I asked him when he was going to 
move the lumber so we could issue the policy, and he said he was still expecting 
orders to ship the lumber out any day. We didn’t want to issue the policy and 
mail up the endorsements afterwards; we wanted to clean up the transaction at 
the time when the policy was issued.” 

\ppellee testified that: “When I talked to Mr. Hahn about the increase in in- 
surance nothing was said as to how long the policies were to run; the policies had 
always run for a year. It is rather a common thing in lumber policies to cancel 
them from time to time, because we have more lumber one year than others, and 
during the dry season we carry more insurance; as we sell the lumber and reduce 
the stock the amount of insurance is also reduced.” 

The appellants rely upon four specifications of error, which in turn involve 
three propositions: 

(1) The oral contract sued on was not sufficiently definite and certain to be 
enforceable. 

(2) Hahn had no power to enter into the oral contract in suit, which, under 
the circumstances of the case, was contrary to the public policy of the state of 
Washington 

(3) In any event, the judgment against the appellant agency must he reversed, 
hecause neither the evidence nor the findings connect it with the contract on which 
recovery was awarded. 

[1] Appellants admit that “a valid oral contract of insurance may be made in 
the State of Washington,” but attack the validity of the contract in suit, first, on 
the ground “that it is wanting in the certainty and definiteness required in con- 
tracts of that character, especially that it neither fixed the duration of the con- 
tract of insurance nor the amount of the premium to be paid.” Appellants con- 
cede, however, that it is not essential to an oral contract of insurance that every 
detail should be expressly agreed on, but that “an applied agreement concerning 
essentials is as good as an express agreement.” This rule is stated in Cooley's 
Briefs on Insurance, Vol 1 (2d Ed.) pp. 535, 536, as follows: 

“Though it is regarded essential that all the elements of the contract be agreed 
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upon, it is not necessary that this be done expressly. In Concordia Fire Ins. Co. 
v. Heffron, 84 Ill. App. 610, it was held that an oral contract of insurance will sus- 
tain an action, though no express agreement is made as to the amount of premium 
to be paid or the duration of the policy, if the intention of the parties to the con- 
tract in these particulars can be gathered from the circumstances of the case. 
Similarly it was said in Kor vy. American Eagle Fire Ins. Co., 104 Neb. 610, 178 N. 
\\. 182, that, though no express agreement was reached as to the duration of the 
risk, a parol contract of insurance will not be invalidated for uncertainty in that 
particular, if the parties’ intention as to its duration can be gathered from the 
facts and circumstances in evidence. So it is held in Cleveland Oil & Paint Mfg. 
Co. vy. Norwich Union Fire Ins. Co., 34 Or. 228, 55 P. 435, that a parol agreement 
of insurance, not specifying the premium to be paid, is a contract of insurance at 
the customary rates. 

“In King v. Cox, 63 Ark. 204, 37 S. W. 877, an oral contract was regarded as 
hinding, though the premium was not paid at the time of its consummation, if 
credit was given or it appeared from the circumstances and the situation of the 
parties that payment at the time was not exacted.” 

Without setting forth the evidence in further detail, we hold that the attend- 
ant circumstances and the course of dealing between the parties rendered the oral 
contract sufficiently definite both as to the duration and the rate of premium. 

We advert next to the question of whether or not Hahn had the authority to 
make the oral contract in question. ; 

[2] As we have seen, the appellants concede that a valid oral contract may be 
made in the state of Washington. Indeed, the decisions of the Supreme Court of 
that commonwealth leave the general proposition heyond the per-adventure of a 
doubt. Kidder v. Hartford Acc. & Ind. Co., 126 Wash. 478, 482, 218 P. 220, 222; 
Ogle Lake Shingle Co. v. Nat. Lumber Ins. Co., 68 Wash. 185, 188, 122 P. 990. 
See also, National Liberty Ins. Co. v. Milligan (C. C. A. 9) 10 F.(2d) 483, 485 
All three of the foregoing cases were decided since the Insurance Code of Wash- 
ington, as such, was enacted, in 1911. See the Kidder decision, supra, at page 480. 
The Ogle Lake Case, however, involved an alleged oral contract entered into be- 
fore the Code was enacted. 

The holding of the Washington Supreme Court accords with general law. 14 
R. C. L., § 55, pp. 880, 881; 32 C. J. 1113-15, § 209: 69 A. L. R. 559-574, note, citing 
the Kidder Case, supra. 

The appellants, however, assert that there is no evidence that Hahn had either 
express or implied authority to make an oral contract “unlimited as to duration.” 
\s we have seen, the lower court found thet the policy was to be written for a 
period of one year from June 10, 1930, and we have also seen that there was evi- 
dence to support such a finding. Therefore there is no support for the appellants’ 
claim that the oral contract of insurance was “unlimited as to duration.” 

[3] As to Hahn’s authority to make the contract in question, it will be recalled 
that, upon his return to his Spokane office after his conversation with the appellee, 
Hahn telephoned to Dan Weaver, the Spokane branch manager of Edward Brown 
& Sons, of San Francisco, and informed him of the conversation with the appellee. 
Weaver “said he would take it.” In his brief, the appellee states that: “The record 
of the trial [reporter’s transcript] shows that counsel for appellants stated in open 
court the following: ‘We will admit that Edward Brown & Sons was their Pacific 
Coast agents, and what they did bound the company in that respect.’” Since we 
do not have the reporter’s transcript before us, we cannot rely upon the foregoing 
statement as to the authority of the Brown firm; but both the oral and docu- 
mentary evidence that we do have before us establishes conclusively that Edward 
Brown & Sons was the “Pacific Coast General Agent [s]” of the appellants. 

[4, 5] It is undisputed that Weaver was the insurance company’s “special rep- 
resentative,” or the Brown firm’s “branch manager,” “special manager,” or “gen- 
eral agent” at Spokane, and that “he was just the same as San Francisco [Edward 
Brown & Sons] transferred” to Spokane. 


Therefore, even if it be argumentatively conceded that Hahn lacked authority 
to make an oral contract of insurance binding the appellants, the “acceptance” or 
ratification of the contract by Weaver removes all doubt as to that point. We be- 
lieve, however, that the facts show that Hahn himself had the power to bind the 
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appellants in an oral contract of insurance, for it is undisputed that he was the 
appellants’ ‘‘agent.” 

It next becomes necessary to inquire into the extent, if any, to which an agent 
can bind an insurance company on oral contract. 

Here again, the general law is contrary to the appellants’ contentions. In Re- 
lief Fire Insurance Co., ete., v. Shaw, 94 U. S. 574, 577, 579, 24 L. Ed. 291, both 
the company’s charter and a statute of Massachusetts were invoked as denying the 
agent such power. A few excerpts from that decision will indicate how Mr. Jus- 
tice Bradley disposed of both the asserted obstacles: ‘ 

“The principal question in this case is, whether a parol contract of insurance, 
made on behalf of the plaintiff in error by its agent in the city of Boston, was 
valid. 

“That a contract of insurance can be made by parol, unless prohibited by sta- 
tute, or other positive regulation, has been too often decided to leave it an open 
question. That it is not usually made in this way is no evidence that it cannot be 
so made, * * * 

“After having, by its officers and agents, made a parol contract of insurance, 
and induced the insured party, acting in good faith, to rely on its engagements, it 
cannot be permitted to shelter itself behind any such ambiguous expressions in its 
charter, and claim to have a special statute of frauds for its own benefit. * * * 

“It is evident that the object of this statute was, not to prohibit parol con- 
tracts of insurance, but to prohibit the practice of. referring to a set of conditions 
not contained and set out in the policy, but embodied in some other paper or doc- 
ument. The statute was passed for the benefit of the insured, in order that they 
might not be entrapped by conditions to which their attention might never be 
called, and which they might inadvertently overlook and disregard, if they were 
not embraced in their policies. It applies in terms only to policies, that is, to 
written contracts of insurance; and has no application whatever to parol insur- 
ances. It does not prohibit them, nor affect them in any way.” 

In 14R. C. L., § 56, page 881, the rule is thus stated: “Notwithstanding some 
authority to the contrary, it is generally held that an agent with power to make 
and issue policies may agree orally for temporary insurance.” 

And in 32 C. J. 1115-1116, § 211, we find similar language: “Notwithstanding 
specific provisions in the articles or by-laws of the company as to how contracts 
of insurance shall be made, an officer, such as secretary or manager, may have 
implied authority to bind the company by an oral agreement with reference to 
insurance. The company is bound by a parol contract of insurance entered into 
by an agent authorized to make contracts of insurance, such as an agent author- 
ized to issue policies, or a general agent, or a special agent duly authorized by a 
general agent. * * * ” 

[6] But the appellants insist that “The Insurance Code of Washington 
requires policies of fire insurance to be in writing, and to specify duration of risk 
and amount of premium.” In support of this contention, the appellants cite Rem. 
Rey. Stat. §§ 7152 and 7155. Section 7152 provides as follows: “On and after 
January 1, 1912, no fire insurance company shall issue any fire insurance policy 
covering on property or interest therein in this state other than on form known 
as the New York Standard as now or may be hereafter constituted, except as 
follows. * * * ” 

\s the appellants observe, “The exceptions stated are not germane to any 
condition here present.” 

The text of section 7155 is as follows: “Every fire insurance policy must 
state on its face the amount and the rate of the premium.” 

Neither sections 7152 nor 7155 sustains the proposition put forward by the 
appellants. 

As was said by the Supreme Court in the Relief Fire Insurance Case, supra, 
such a statute “applies in terms only to policies, that is, to written contracts of 
insurance; and has no application whatever to parol insurances.” See, also, 
the Milligan Case, supra, at pages 484, 485 of 10 F. (2d), and 69 A. L. R. 563, 564. 

We are aware that in the Milligan Case, supra, this court used the following 
language: “The authority of the agent, hased on this practice, is limited to protec- 
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tion for the few days reasonable to be allowed for transmission of the applica- 
tion and receipt of advices as to the pleasure of the insurer.” 

The Milligan Case, however, is easily distinguishable from the case at bar. 
There this court was considering an oral contract of insurance that involved the 
apparent authority of the local agent, and held that the policy was in effect 
between the date of the oral contract and the date on which the application was 
submitted to the general agent of the insurance company. In the instant case, 
there is no question of the apparent authority of the local agent at Spokane to 
make the contract, for, as we have seen, he had actual authority to do so. Further- 
more, there was an acceptance of the application by the Spokane branch manager 
of the company’s general agent at San Francisco. 

It will be observed that the two sections quoted above contain no negative 
provisions, denouncing oral contracts of insurance. In 14 R. C. L. 881, § 55, the 
editors say: “A statute, or the by-laws of an insurer, containing affirmative words 
as to the manner of executing insurance contracts, but containing no negative 
provisions, do not preclude an oral contract of insurance.” 

In the Kidder Case, supra, the Supreme Court of Washington observed: “As 
hereinbefore stated, we find in the Insurance Code no prohibition against oral 
contracts of accident insurance.” 

The Kidder decision also is authority for the statement that the rule for fire 
insurance and accident insurance should be the same. 

In view of the language of the sections quoted above, and keeping in mind 
the decisions of the Supreme Court of Washington, we hold that the oral con- 
tract of insurance that we are now considering violated no statute of the state 
of Washington. Indeed, the appellants by implication concede as much when 
they say, in their brief, “Where the violation of the letter of a statute is not 
involved, there is no hard and fast rule for determining whether a contract is 
ris not contrary to pubire polev.” 

[7] But the appellant argues that “it is contrary to the policy of the law, in 
jurisdictions where an Insurance Code like that of Washington is in effect, to 
permit an agent to make an oral contract of insurance which is to continue for 
an extended or unlimited period.” 

The appellants quote in their brief a number of sections from the Insurance 
Code of Washington, as tending to establish that an oral contract of insurance 
such as the one now before us is contrary to public policy. Without discussing 
the provisions of the Code in detail, we will confine ourselves to stating that 
they are not sufficient to establish the appellant’s contention. 

‘There are several considerations that lead us to this conclusion. . 

In the first place, as we have seen, an oral contract of insurance is sanctioned 
by the general law. See the Relief Fire Insurance Case, supra. In that case, 
it was clear that Mr. Justice Bradley was basing his opinion upon the common 
law: for the learned jurist quoted with approval from two decisions in which 
the common law was cited as authority for the principle in question: Sanborn 
v. Fireman’s Insurance Co., 16 Gray (Mass.) 448, 77 Am. Dec. 419, and The 
Trustees of the First Baptist Church v. Brooklyn Fire Insurance Co., 19 N. Y. 
305. Indeed, on page 576 of 94 U. S., Mr. Justice Bradley, in this connection, 
speaks of “the general rule of the common ed aes ia als 

8 ourts are reluctant to construe statutes in derogation 0 le com- 
sn. eae & Pacific R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 
436, 437, 27 S. Ct. 350, 354, 51 L. Ed. 553, 9 Ann. Cas. 1075, the court said: “In 
testing the correctness of this proposition we concede that we must be guided by 
the principle that repeals by implication are not favored, and, indeed, that a 
statute will not be construed as taking away a common-law right existing at 
the date of its enactment, unless that result is imperatively required; that is to 
say, unless it be found that the pre-existing right is so repugnant to the statute 
that the survival of such right would in effect deprive the subsequent statute 
of its efficacy: in other words, render its provisions nugatory. 

The Supreme Court of Washington is in accord with the view expressed 
above. In Irwin v. Rogers, 91 Wash. 284, 287, 157 P. 690, 692. L. R. A. 1916E, 
1130, the court said: “It is a sound rule that a statute will not be construed in 
derogation of the common law unless the Legislature has clearly expressed such 


an intention.” 
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Irwin v. Rogers, supra, was followed on this point by the Supreme Court 
of Washington in Kuehn vy. Faulkner, 136 Wash. 676-679, 241 P. 290, 45 A. L. R. 
5/1. 

[9] Reading the Insurance Code of Washington as a whole, and bearing in 
mind the decisions of the Supreme Court of the state, we do not feel prepared 
to hold that the Legislature intended to change the common law’s recognition 
of the validity of a parol contract of insurance. A federal court should be par- 
ticularly reluctant to declare a state statute as derogating from the common law, 
or to pronounce a certain type of contract as violating the statutory publi¢ policy 
of the state, when the highest tribunal of that same commonwealth has repeatedly 
upheld the validity of the class of contract in question. 

In connection with the subject of public policy, as it is viewed by the highest 
tribunal in the state of Washington, we may quote from the decision in Terhune 
v. Weise, 132 Wash. 208, 217, 218, 231 P. 954, 957, 38 A. L. R. 94: 

“The declaring of contracts void as against public policy is a dangerous thing 
We find a contract here which is not made illegal by any statute, which was 
not made in restraint of trade, interferes with none of the functions of govern- 
ment, which is not immoral, but which merely provides for aid to a corporation 
seeking to escape financial difficulty. It is hard to see in what way such a con- 
tract contravenes any public policy. It cannot be such a contract, when its incep- 
tion is valid, becomes invalid because the purpose for which it was entered 
into does not succeed. 6 R. C. L. 711 lays down the rule, and it is also stated in 
1S A. aes as 

“Tt is clearly to the interest of the public that persons should not be unneces- 
sarily restricted in their freedom to make their own contracts; and therefore 
agreements are not to be held void as being contrary to public policy unless they 
are clearly contrary to what the Legislature or judicial decision has declared 
to be the public policy, or they manifestly tend to injure the public in some way.’ 

“In Hartford Fire Ins. Co. v. Chicago, M. & St. P. R. Co., 70 F. 201, 17 
Cc. C. A. 62, 30 L. R. A. 193, the syllabus reads: 

“ “The public policy of a state or nation must be determined by its constitu- 
tion, laws, and judicial decisions; not by the varying opinions of laymen, lawyers, 
or judges as to what the interest of the public demands. A party who seeks to 
put a restraint upon the freedom of contract in any case must make it plainly 
and obviously clear that the contract in question is against public policy.’ 

“In Burne v. Lee, 156 Cal. 229, 230, 104 P. 438, 442, the Supreme Court of 
California declares that: 

If (the agreement) can he accomplished in any legal method, it must be 
assumed that that method was in the contemplation of the parties when the con 
tract was made, and will be pursued.’ ’ 

[10] We advance to the final contention of the appellants; namely, that “In 
the event that this Court holds there was a sufficient contract to bind the Insur- 
ance Company, the judgment against the appellant Agency must nevertheless bi 
reversed, because neither the evidence nor the findings connect it with the contract 
on which recovery was awarded.” 

To sustain their assertion so far as the findings of fact are concerned, the 
appellants elsewhere in their brief state: “The special findings found that the 
Agency was engaged in the business of issuing policies of insurance for the Insur- 
ance Company and appointing agents for it, and that the agents connected with 
the contract in suit were appointed by the Agency. There was no finding, how- 


ever, that the Agency had anything to do with the making of the contract sued 
on.” 


Counsel for the appellee rely upon finding No. 5, in which Hahn’s connection 
with both the appellants is fully set forth, and to which the appellants refer in 
that portion of their brief just quoted. In addition, however, we point to finding 
No. 8, which specifically connects the agency with the contract in question: “That 
on or about the 10th day of June, 1930, the said Hahn & Daly, then the duly 
qualified and acting agents of the defendants, and each of them, as hereinbefore 
alleged, as such agents, entered into an oral contract of insurance with the plain- 
tiff,” etc. 

[11] On the question of the lack of evidence to support the allegation in the 
complaint that the appellant agency was a coinsurer of the property destroyed, 
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the appellants state that all allegations to that effect were denied by the answer, 
and that “There was no evidence given tending to connect the Agency with the 
insurance.” 

In an attempt to answer this contention, the appellee admittedly goes “slightly 
outside of the record,” and points out “that after the pleadings were made up, 
counsel for appellants by letter admitted the truth of the allegations contained 
in paragraph III down to the word ‘which.’ * * * ” Since this letter is not made 
part of the record, we cannot consider it. 

The appellee, however, does point out references in the exhibits introduced 
in evidence which clearly link the two corporations with each other and with the 
contract in question. The printed indorsement of the policy “pulled” in the 
instant case, as hereinbefore set forth, reads in part as follows: “Policy of the 
Globe and Rutgers Fire Insurance Company of the City of New York, issued 
through the Globe Underwriters’ Agency”’—with one New York address given 
for both. 

Again, the “certificate of authority” by which Hahn & Daly were appointed 
agents in Spokane and vicinity, recites that the firm is to be the agent of the 
“Globe Underwriters Agency of [sic] the Globe and Rutgers Fire Insurance Com- 
pany of New York.” 

Finally, the “insurance agent’s license” issued by the department of insurance 
of the state of Washington, certifies that: “Hahn & Daly, Spokane * * * a duly 
appointed agent of the Globe & Rutgers Fire Insurance Company (Globe Undws. 
\gency), New York, is hereby authorized,” etc. 

\ccordingly. we are of the opinion that the judgment should be affirmed 
as to both appellants 

Judgment affirmed 

INSURANCE CO. OF NORTH AMERICA vy. WILLIAMS. No. 3350. 
Supreme Court of Arizona. Oct. 23, 1933. 
26 Pacific Reporter (2d) 117. 
2, INSURANCE. 

Fire policy, containing clause voiding policy if foreclosure proceedings were 
commenced, became void when foreclosure proceedings were commenced against 
insured property, which subsequently burned, unless insurer waived forfeiture or 
was estopped from asserting it. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

3. INSURANCE. m 

Insurance policy is not voided by nonexistence of facts expressly made condi- 

1 precedent to its issuance, where insurer knows of their nonexistence at that 
time 

(For other cases, sce Insurance, Dec. Dig. § 389[1].) 

4. INSURANCE. 

Insurance agent can waive conditions subsequent only in writing, where 
policy requires written waiver. 

(For other cases, see Insurance, Dec. Dig. § 383.) 
>». INSURANCE. 

Insurance agent could not orally waive ciause voiding fire policy if foreclosure 
proceedings were commenced against insured property, where foreclosure pro- 
ceedings were commenced after issuance of policy requiring written waiver. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

8. INSURANCE. 


Demand for payment on general account made by insurance agent after 
insured, who carried various kinds of policies with insurer, notified agent that 
foreclosure proceedings had been commenced against property insured by fire 
policy containing clause voiding policy upon commencement of foreclosure pro- 
ceedings, held not to estop insurer from claiming forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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9. INSURANCE. 

Failure to notify insured that insurer intended to enforce clause voiding fire 
policy if foreclosure proceedings were commenced against insured property, after 
insured informed insurance agent that foreclosure proceedings were commenced, 
held to estop insurer from claiming forfeiture after property burned, 

(For other cases, see Insurance, Dec. Dig. § 390.) 

10. INSURANCE 

Insurer must notify insured that it intends to enforce clause voiding fire 
policy if foreclosure proceedings were commenced against insured property, within 
reasonable time after insured, who relied upon insurer to protect his interests, 
notified insurance agent that foreclosure proceedings had been commenced. 


(For other cases, see Insurance, Dec. Dig. § 390.) 

11. INSURANCE. 
Agent who issued fire policy could bind insurer by estoppel. 
(For other cases, see Insurance, Dec. Dig. § 375{2].) 


Appeal from Superior Court, Maricopa County; G. A. Rodgers, Judge 

Action by Pat H. Williams, as trustee of the Reed Lumber (C ompany and 
others, against the Insurance Company of North America. From a judgment in 
favor of plaintiff, defendant appeals. 

Affirmed. 

Frazier & Perry, of Phoenix, for appellant. 

I.. J. Cox and Phillips, Holzworth & Phillips, all of Phoenix, for appellee 

Lockwoop, Judge. 

[1] This is an appeal from a judgment rendered against Insurance Company 
of North America, a corporation, hereinafter called defendant, and in favor of 
Pat H. Williams, as trustee, hereinafter called plaintiff, on a certain fire insurance 
policy. Defendant recognizes our rule that on an appeal the evidence must be 
construed as favorably as possible in support of the judgment, and taken thus 
the facts may be fairly stated as follows: 

William J. Fellows and his wife were the owners of a certain dwelling house 
upon which Win Wylie held a mortgage. On this building Fellows had obtained 
two fire insurance policies, each of which contained a mortgagee clause in iavor 
of Wylie. Thereafter, and on February 8, 1932, he obtained from Bruce Darling 
a local agent of defendant, the policy on which this action was based, which does 
not contain any mortgagee clause and states upon its face: “Notice is hereby 
accepted that this is excess insurance over amount of mortgage and policy is not 
required by mortgagee.” The policy also contains the following provisions which 
are part of the New York Standard form of fire insurance policy as it existed at 
the time of the adoption of the Revised Code of 1928: “This entire policy, unless 
otherwise provided by agreement endorsed hereon or added hereto, shall be void 
if *'* *, with the knowledge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property covered by this policy Ly virtue o1 
any mortgage or trust deed,” and: “No one shall have power to waive any pro- 
vision or condition of this policy except such as by the terms of this policy may 
be the subject of agreement added hereto, nor shall any provision or condition 
be held to be waived unless such waiver shall be in writing added hereto * * *.” 
Fellows testified that before the issuance of the policy Darling had been notified 
by him that Wylie was threatening to foreclose his mortgage, and that ,he (Fel- 
lows) wanted to protect his equity in the property, and “he asked me about a 
rider on there and I said, ‘you are the insurance man’ I said, ‘you have been 
handling my insurance; you do it your way to protect me.’” Shortly after the 
issuance of the policy, Wylie did commence foreclosure proceedings and summons 
was properly served upon Fellows and his wife. A few days later Fellows had a 
conversation with Darling in which he used language, which, taken in consideration 
with his previous conversation, might fairly be said to give information to Darling 
that the foreclosure proceedings had been commenced. On March 7th a fire 
occurred on the premises, causing the damage which is the basis of this suit. 
Fellows did not pay the premium for the policy at the time it was taken out, and 
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testified that he had taken out a number of insurance policies of various kinds 
with Darling which were carried by the latter in a general account, and that it 
was his custom to make payments on the general account without specifying any 
particular policy to which the payment was to be applied. Darling never, accord- 
ing to Fellows, asked for the payment of any particular premium before sixty days 
after the policy had been issued. He further testified, however, that there was 
always a balance due Darling on the general account, and that at some time after 
he had informed Darling in regard to the mortgage foreclosure the latter asked 
him for a payment on the general account, but did not specify payment of the 
premium on the particular policy involved herein. It further appears that Fellows 
never did pay his full indebtedness on the general account and that there is a 
balance still due Darling thereon. We think this states the facts of the case suf- 
ficiently so that we can consider the propositions of law raised by this appeal. 

[2] The first is whether or not the policy became void when the foreclosure 
proceedings were commenced, unless the insurer waived the forfeiture or is 
estopped from its conduct from asserting it. We have had this question before 
us in the case of Peterson v. Hudson Ins. Co., 15 P. (2d) 249, 252, and ‘said: 
“** * the policy becomes void at such time after the suit is actually filed as the 
insured knows of its existence, unless the insurer, with knowledge ot the changed 
conditions, either waives the clause in question or is estopped from asserting it. 
Under the foregoing statement of facts, therefore, the policy became void before 
the occurrence of the fire unless the insurer had either waived the forfeiture 
was estopped from asserting it, nor indeed does plaintiff question this as a 
general rule of law; his contention being that the facts show both a waiver and 
an estoppel. 

The second question for our consideration is: Do the foregoing facts show 
a waiver by the insured? It is evident on reading the many cases which dis- 
cuss the question of waiver and estoppel that the courts in a great number oi 
instances confuse the two and use the term “waiver” when the facts show ar 
estoppel, or the term “estoppel” when the facts really show a waiver. Waiver 
and estoppel are two very different things. We have discussed the difference in 
Peterson v. Hudson Insurance Company, supra, and in Equitable Life Assurance 
Society v. Pettid, 40 Ariz. 239, 11 P.(2d) 833, 838. In the former case we say: 
“* * * Waiver is a voluntary and intentional act. Although it is frequently 
confused with estoppel, the two are very different in their nature, one being based 
on the actual intent to give up a right, and the other, negativing such intent, 
being based on actual or constructive fraudulent conduct and the principles ot 
equity. * * *” In the latter case we say: “In waiver, the essential element is an 
actual intent to abandon or surrender a right, while in estoppel such intent is 
immaterial, the. necessary condition being the deception to his injury of the other 
party by the conduct of the one estopped.” 

Let us consider first the effect, if any, of the clause in the policy above 
quoted, the effect that no provision or condition thereof should be held to be 
waived unless such waiver should be in writing and added to the policy. Similar 
clauses ‘have been before the Supreme Court of the United States several times 
and it has uniformly held that where the policy itself provides that a waiver 
must be shown by a written indorsement, an agent has no power to waive any 
of the provisions thereof except in the manner set forth in the policy. Penman 
v. St. Paul Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493; 
Northern Assurance Co. of London v. Grand View Building Ass’n, 183 U. S. 308, 
22S. Ct. 133, 46 L. Ed. 213; Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. 
Ct. 72, 76 L. Ed. 229. 


We have said in Equitable Life Assurance Society v. Pettid, supra: “* * 
\n insurance policy is a contract, and in an action based thereon the terms of the 
policy must govern. The court cannot write a new contract for the parties in 
accordance with its idea of what the original one should have been. * * * Bui, 
where the provisions of the contract are plain and unambiguous upon thei 
lace, they must be applied as written, and the court will not pervert or do 
violence to the language used, or expand it beyond its plain and ordinary 
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meaning or add something to the contract which the parties have not put there. 
x eK” 

There is no contention in this case that any written waiver of the forfeiture 
was indorsed upon the policy, but it is urged by plaintiff that we have held iy 
the cases of American Eagle Fire Ins. Co. v. McKinnin, 36 Ariz. 409, 286 
P. 183, and North River Ins. Co. v. Sanguinetti, 38 Ariz. 221, 298 P. 922, 923. 
that an oral change or alteration of a written insurance contract when founded 
upon a sufficient consideration is valid, and that a waiver of the conditions of 
the policy may be made by parol. 

The case of American Eagle Fire Ins. Co. y. McKinnon, supra, does not 
discuss the question of an oral waiver when the policy itself contains a provision 
expressly prohibiting it. It merely holds that even though the law requires parties 
making a contract of insurance to use the standard form, such contract may be 
amended or changed orally, provided the amendment or change is not in contra- 
vention of the provisions of the standard form, and that the amendment made 
in the policy involved therein was not in contravention of the New York 
Standard form. We need not consider the question of a change or alteration of 
the policy herein, for there is no contention that such was made, nor was there 
any pretense of a consideration therefor. 

[3-5] In North River Insurance Company y. Sanguinetti, supra, we did 
state: “That the conditions in the policy could be waived otherwise than by 
indorsement thereon in writing we think is settled. [Citing American Eagle Fire 
Ins Co. vy. McKinnon, supra, and Gregerson v. Phenix Fire Ins. Co., 99 Wash. 
639, 170 P. 331, L. R. A. 1918E, 521.]” It does not appear that the policy 
involved in the Sanguinetti Case contained a provision like that in the preseit 
one, requiring a written waiver, nor did we discuss the effect of such a clause 
It appears from the facts in the Sanguinetti Case that the policy had certain 
provisions to the effect that it should be void if the insured had concealed any 
material facts or if the interest of the insured in the insured property should 
be otherwise than unconditional and sole ownership, or if the ground on which 
the building stood should not be owned by the insured in fee simple. The interest 
of the insured was not of the kind required by the policy, but there was evi- 
dence justifying a holding that at the time the company issued the policy it 
knew such to be the case, and we held on these facts that when a policy was 
issued by a company which accepted and retained the premium knowing. the 
interest of the insured in the property and the state of the title, the insurer 
would be deemed to have waived any provision in the policy providing for its 
forfeiture by reason of conditions relating to the inception of the risk. Sub- 
stantially the same facts existed in the case of Gregerson v. Phenix Fire Insui- 
ance Company, supra. We reaffirm the rule that an insurance policy is not 
voided by the nonexistence of facts which are expressly made a condition prece- 
dent to its issuance, where the insurer knows of their nonexistence at that time, 
but in the case at bar the fact which voided the policy arose after its issuance, 
which creates an entirely different situation from that existing in the Sangui- 
netti Case. We are therefore of the opinion that the two Arizona cases last 
cited are not in conflict with the rule laid down by the Supreme Court of the 
United States to the effect that where a policy on its face expressly provides, 
as in the present instance that no waiver of the conditions may be made except 
in writing indorsed thereon, the terms of the policy must prevail and that no 
agent of the insurer is authorized to waive conditions subsequent which are set 
forth on the face of the policy, except in the manner provided by such policy, 
and that such is the correct rule. Such being the case, there is no competent and 
legal evidence that the defendant ever waived the forfeiture clause contained in 
the policy. 

[6-8] We next consider the question of estoppel. The first contention 0! 
defendant is that an estoppel must be specially pleaded. This is true, but it 
need not be pleaded by name, and if the facts as set forth in the pleadings show 
an estoppel that is sufficient to raise the issue. In substance, the pleadings state 
that after the insured had notified defendant of the foreclosure proceedings, the 
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latter continued to treat the policy as in full force and effect and did not in any 
manner notify the insured that it intended to enforce the forfeiture clause. The 
essential elements of an estoppel are that the party estopped, with full knowl- 
edge of the facts, must have asserted a particular right inconsistent with the one 
which he later sets up to the prejudice of another who has relied upon his first 
conduct. In this case it is plaintiff's contention that defendant’s failure to notify 
Fellows that it intended to take advantage of the forfeiture clause, and its having 
demanded of him the payment of the premium due on the policy after it knew 
of the foreclosure proceedings, luiled him into security and thus prevented his 
continuing the current insurance by the payment of an additional premium or 
obtaining other insurance upon the property, thus causing him to change his 
condition to his prejudice. There is no evidence in the record sustaining the 
claim of plaintiff that defendant did demand the premium on the policy in question, 
after knowing of the foreclosure proceedings. Fellows himself expressly testified 
that defendant’s agent never demanded the payment of any specific premium on 
any specific policy until sixty days had elapsed from its issuance, and that the 
demand made was simply one for payment on general account. We think this 
is insufficient to sustain a holding that Fellows was deceived and prejudiced by a 
request made for the payment. 

[9-11] The other question is as to the effect of the failure to notify Fellows 
that the company did not intend to take advantage of the forfeiture clause. The 
rule contended for by plaintiff is well stated in the case of Swedish-American 
Ins. Co. v. Knutson, 67 Kan. 71, 72 P. 526, 527, 100 Am. St. Rep. 382, as follows: 

* When it [the insurer] assumed to remain passive, the assured was 
deprived of any opportunity to protect himself if the policy were to be forfeited. 
The term ‘void,’ as used in the contract, is to be regarded as meaning that the 
insurer had, at its exclusive option, the right to treat the policy as a nullity. It 
Was put to its election whether or not it would do so upon receipt of the notice, 
and, having failed to act within a reasonable time, it is esopped to claim a for- 
feiture when it became to its advantage to do so, aiter loss had occurred. * * * ” 
This rule is supported by numerous authorities. The question then is whether 
Fellows was entitled to rely upon the failure of defendant to notify him that 
it intended to enforce the forfeiture clause as signifying that it did not intend 
to rely on such clause until it was too late for him to protest himself by another 
policy. It appears that when the policy was first taken out Fellows testified that 
he said to Darling: “ * * * and he asked me about a rider on there and I said, 
‘You are the insurance men’ I said, ‘You have been handling my insurance; you 
do it your way to protect me.’ * * *” We think this was sufficient to put the 
insurer on notice that Fellows was relying on it to do what ever was necessary tu 
sec that his interests were properly protected, and such being the case good faitl. 
required that if it intended to enforce the forfeiture clause it was its duty to 
inform Fellows of that fact within a reasonable time so that he might protect 
himself by tendering the additional premium usually required for continuing 
insurance when foreclosure proceedings are pending, or by securing another policy. 
The trial court found: 

“That defendant knew that plaintiff's assignors desired said -insurance, in the 
nature of excess insurance over the amount required by said mortgage and 
ordered said policy because of said threatened foreclosure and _ notified said 
general agent, Bruce M. Darling to white such a policy as would protect theii 
interest and were assured by said agent that same was done. * * * 

“That immediately following the 16th day of February, 1932, and at various 
times prior to the 7th day of March, 1932, the said William J. Fellows notified 
the said general agent Bruce M. Darling that said foreclosure proceedings had 
been filed, and the defendant knew of the commencement of said proceedings 
and received notice after the issuance of said policy and prior to the 7th day of 
March, 1932, * * * 

“That defendant after issuing said policy, with knowledge and with notice of 
said threatened foreclosure, and after receiving notice of said foreclosure and 


before said fire did not make or offer to make any endorsement thereon and 
added thereto.” ; 
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These findings are suttcient to show an estoppel on the part of defendant. 
There is some question raised as to Darling’s authority to bind defendant by an 
estoppel. We think that is settled by the admission by defendant that he was the 
agent who issued the policy. 32 C. J. 1065, 1069, and cases cited. 

The trial court therefore was auhorized to render judgment in favor of plain- 
tiff, and it is affirmed. 

Ross,.C. J., and McAlister, J., concur. 


STOCKWELL et al. v. EQUITABLE FIRE & MARINE INS. CO. OF 
PROVIDENCE, R. I. Civ. 4897. 
District Court of Appeal, Third District, California. Oct. 7, 1933. 
25 Pacific Reporter (2d) 873. 
1. INSURANCE. 


Evidence supported judgment based on jury's implied finding that appraisers’ 
award under fire policy was void because procured without opportunity to 
insured to furnish appraisers with proof of character or value of property 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

G. INSURANCE. 

Where insured had no notice of meeting of appraisers under fire policy, and 
had no opportunity to furnish appraisers with proof of character and value of 
building and furniture destroyed, entire award sield invalid (Code Civ. Proc 
$ 1288, subd. (c). 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 

7. INSURANCE. 

In action on fire policy where defense was award of appraisers and issue 
vegarding invalidity of award was presented to jury and general verdict rendered 
in favor of plaintiff, further specific findings of court respecting invalidity oi 
award /ield unnecessary to support judgment. 

(For other cases, see Insured, Dec. Dig. § 574{7].) 

9. INSURANCE. 

In action on fire policy, alleged exclusion of evidence tending to show that 
fire was of incendiary origin and that house was permitted to remain vacant 
contrary to policy provision field not erroneous; such’ issues not being raised by 
pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645|3].) 

\ppeal from Superior Court, Butte County; H. D. Gregory, Judge. 

Action by Mrs. E. C. Stockwell and another agent the Equitable Fire & 
Marine Insurance Company of Providence, R. I. From a judgment in favor ot 
plaintiffs, defendant appeals. 

Affirmea 

J. F. Riley, of San Francisco, for appellant. 

J. Oscar Goldstein, of Chico, for respondents. 

Mr. Justice R. L. Thompson delivered the opinion of the court. 

The defendant insurance company has appealed from a judgment, which 
was rendered against it pursuant to the verdict of a jury, in a suit upon a fir 
insurance policy for total loss by fire of a dwelling house and furniture. It ts 
contended a previous arbitration and appraisal of the property which was made 
pursuant to the provisions of the policy is binding upon the insured and renders 
the judgment ineffectual and void. 

The plaintiff Mrs. E. C. Stockwell was the owner of a dwelling house at 
Chico of the value of approximately $4,500, together with furniture of the value 
of about $500. There was also a garage situated on the premises. The Butte 
County Savings Bank held a mortgage on the premises, upon which there was 
an unpaid balance of $1,627.81. This mortgage was assigned to plaintiff Bank ot 
America. On December 8, 1929, the Equitable Fire & Marine Insurance Com- 
pany of Providence, through its local agent, issued a three-year policy of insur- 
ance to Mrs. Stockwell, subject to the mortgagee’s interest as it appeared. By 
the terms of this policy, the building was insured for $3,750. The furniture was 
insured for $500, and the garage was insured for $250. July 28, 1931, the dwelling 
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house and furniture were practically destroyed by fire. The garage was not 
burned. There is no contention that fraud was exercised in procuring the insur- 
ance. No misrepresentation 1s charged in valuing the property for the purpose 
of insurance. While there is some conflict with regard to the question as to 
whether the building was totally destroyed by fire, two experienced and 
responsible contractors testihed that the fire resulted in a total loss. Mr. Smith 
said : 

“T consider it (the dwelling house) a total loss. * * * There is not anything 
about the building that I would use in the construction of another building. * * * 
Part of the outside walls are standing and a little bit of the floor is standing, and 
the floor is burned underneath, and the upper floor is gone entirely. * * * The 
root is entirely gone. ! 

“Q. How about the building as it stands, can it be repaired? A. Absolutely 
lo 

Mr. Erwin testified in that regard: “I found that building there to be what I 
would call a total loss.” 

The insurance policy contains the usual standard statutory insurance clause 
with respect to arbitration and appraisal (Deering’s Gen. Laws 1931. Act 3735), 
as follows: 

“Ii the insured and this company fail to agree in whole or in part, as to the 
amount of loss within ten days after such notification, this company shall forth- 
with demand in writing an appraisement of the loss or part of loss as to which 
there is a disagreement and shall name a competent and disinterested appraiser, 
and the insured within five days after receipt of such demand and name, shall 
appoint a competent and disinterested appraiser, and notify the company thereof 
in writing, and the two sc chosen shall before commencing the appraisement, 
select a competent and disiuterested umpire. 

“The appraisers together shall estimate and appraise the loss or part of loss 
as to which there is a disagreement stating separately the sound value and 
lamage, and if they fail to agree they shall submit their differences to the umpire, 
and the award in writing duly verified of any two shall determine the amount 
| such loss.” 

Within the time prescribed by the contract, the insured on September 14, 
1931, pre sented to the company her verified itemized proof of loss, in which she 

iauned a total loss of the dwelling house valued at $3,750, which was the full 
umount for which it was insured, and all her furniture, which she valued at 
S406.90. She demanded full compensation therefor. Pursuant to the terms of 
the policy, the company, on September 30, notified the insured in writing of its 
di sagreement regarding her valuation of both the dwelling house and the furni- 
ture, but acknowledged its liability for the loss of the building in the sum of 
$2,000, and of the furniture in the aggregate sum of $116.73. This amount of 
compensation was rejected by the insured. Appraisers were subsequently ap- 
pointed in the manner provided by the above-quoted clause of the. policy. The 
isurance company nanied Ira W. Coburn as its representative. The mortgagee 
ink named, and the insured approved, the appointment of Merrick W. Evans 
as their representative. Louis Van Vlack was selected by the two previously 
uamed appraisers to act as an umpire in the appraisement of the property. All 
ree appraisers took the oath _ qualified. Subsequently, without notice to, 
r the presence of, the insured, or any one representing her interest, or of the 
umpire, the two appraisers, Caen and Evans, met at the site of the burned 
Sroperty and agreed upon fixing the loss of the building at $1,956. The loss of 
‘urniture was fixed at the total sum of $146.25. This appraisement was subse- 
quently reduced to writing, signed by the two appraisers and served upon the 
sured, who promptly rejected the offer as an illegal, unfair, and inadequate 
appraisement of her loss. Suit upon the policy was then instituted by the plain- 
tits The complaint alleges that the appraisement of the property was procured 
legally and unfairly by means of fraud and collusion, and without notice to the 
insured or opportunity to present to the appraisers proof of the character or 
alue of the real or personal property which was destroyed by fire. The cause 
Was tried by a jury, which was fully and fairly instructed regarding the issues 

the case, including the effect of the alleged arbitration and appraisal of the 
Property. No objections are made to the instructions which were given to the 
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sury. A verdict was returned in favor of the plaintiffs for the sum of $4,216.90 
Judgment was rendered accordingly. From this judgment the defendant has 
appealed. 

The appellant contends that the judgment is not supported by the evidence; 
that the plaintiffs are bound by the award of damages fixed by the appraisers; 
that the judgment fails to pass upon the validity of the award of the appraisers; 
and that the court erred in rejecting testimony which was offered by the insurance 
company. 

[1] We are of the opinion the evidence sufficiently supports the judgment 
based upon implied findings of the jury that the award of the appraisers is void 
ior the reason that it was illegally procured by means of implied fraud, without 
notice to the insured, and without opportunity for her to furnish the appraisers 
with proof of the character or value of the real or personal property which was 
destroyed. Circumstances were adduced at the trial from which the jury was 
warranted in inferring that the appraisers acted in collusion, to the detriment 
of the insured, and that the appraiser, Evans, was dominated and controlled in 
the fixing of damages by his associate, Coburn. In spite of the fact that one of 
the attorneys representing the insured instructed Mr. Evans to visit the site of 
ihe fire prior to the arbitration and secure all the data respecting the character 
and value of the property destroyed, and report this information back to them, 
this appraiser admitted at the trial: “I talked to Mr. Bybee; he told me to go 
down and figure it up and to get all the data together and I guess he instructed 
me to bring it to him and I didn't. I never talked to him again until aiter the 
ippraisement was made.” 

It further appears that no notice was given to the insured or to any one 
representing her by the appraisers, or by the defendant, of the time and place 
of making the appraisement and fixing the award. Neither the insured, the 
mortgagee, or any one representing them or either of them was present at the 
time of the appraisement, nor were they ever given an opportunity to offer proof 
to the appraisers of the character or value of the real or personal property which 
was destroyed by fire. The appraiser, Coburn, appears to have directed the 
entire proceeding, suggested the figures, and dictated the terms of the proposed 
award. He did all the writing in the document by the terms of which’ the appraise- 
ment was made. Evans admitted at the trial that he had no knowledge of the 
value of the furniture, and that the aggregate sum of $116.73 in compensation 
therefor was arbitrarily placed in the award by Coburn with the statement that 
he could duplicate the entire lot of furniture for that sum. There is evidence 
that this sum was not written in the award at the time Evans signed the docu- 
ment. Van Vlack, who had been appointed and qualified as umpire of the arbi- 
tration, was not notified ot the time of appraisement. He was not present, and 
he was not called upon by the appraisers to participate in the determination of 
values or to take part in the transaction. After the two appraisers had arli- 
trarily met and fixed their award, Coburn notified Van Vlack that his services 
would not be required. Ii is true that any two of the appraisers were authorized 
to fix the amount ot the award. Evans testified at the trial that he did finally 
accept the figures of Coburn respecting the value of the real and personal 
property, but there is evidence from which the jury was warranted in assuming 
that Evens never did agree to the amount of $116.73 which was placed in the 
award as the value of the iurniture destroyed. This being true, it may not be 
said the award represents a valid agreement respecting the value oi the furniture, 
by any two appraisers, such as is contemplated by the arbitration clause of the 
policy. Under such circumstances, the award would be invalid for failure to 
submit the disagreement respecting the value of the furniture to the umpire. At 
least there is evidence of its invahdity for failure to furnish the insured with 
notice of the appraisement, or to afford her the opportunity of supplying proo! 
of the character and value of the real and personal property which was destroyed 

[2-5] Arbitration is the submission for determination of a disputed matter t 
private unofficial persons selected in the manner provided by law or hy agree- 
ment of the parties. It is said the appraisers partake of the nature ot experts 
and the board of inquiry constitutes an informal quasi court for the determination 
of the contested matter. In the absence of procedure on the part of the apprats- 
ers which is contrary to law or the specific stipulations of the parties, or conduct 
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which prejud-ces the substantial rights of the parties, their award will be binding. 
Any conduct which amounts to fraud or which results in depriving either of the 
partics of a fair and impartial hearing to their substantial prejudice may be 
grounds for setting the award aside. While the hearing and the method of 
adducing evidence is informal, it is absolutely essential that the parties should 
have the cpportunity of fairly presenting evidence of their respective claims. 
In 5 C.. J.-84) © 879; its said in that regard: “It may be stated as a general 
proposition, that parties are always entitled to a hearing before the arbitrators, 
and, although arbitrators are not bound by strict rules of evidence, they cannot 
transgress that fundamental principle of justice which declares that no man shall 
pe condemned without the opportunity of being heard. The parties are entitled 
to a hearing upon all the matters submitted. “Lhe injustice is the same, and the 
injury as great, to deprive one of a right without a hearing before arbitrators 
zs before a court. And the right is one which no statute can be so construed , 
as to abrogate. So the fact that the arbitrators in denying the parties a hearing 
wcted in perfect good faith, merely mistaking their duty in this respect, in no 
way affects the question of the rule. The parties may, of course, waive their 
right to a hearing by an express agreement. But nothing short of plain and 
clear words will be sufficient for that purpose.” 

It is ordinarily necessary to the validity of an award by arbitration and 
appraisal that the interested parties shall have notice of the hearing of the board 
and a fair opportunity to present competent proof of the character and vi alue of 
the property which is involved therein. Curtis v. Sacramento, 64 Cal. 102, 23 
P. 108, 109: 3 Cal. Jur. 62, § 23; 2 R. C. L. 379, § 25; 5 C. J. 86, § 179; 7 Cooley's 
Briefs on Ins. 6202, § 3 (1). In the authority last cited it is said: “A refusal by 
the appraisers: to give insured an opportunity to present to them the facts as to 
his loss renders the award invalid. * * * And it has been held that a mere failure 
to give insured notice of che meeting, so as to permit him to introduce 
evidence, would have the same effect. 

In the Curtis Case, above cited, the court quotes with approval from the 
opinion of the United States Supreme Court in Lutz v. Linthicum, 8 Pet. 178, 
8 L.. Ed. 904, as follows: “Without question due notice should be given to the 
parties of the time and place of hearing the cause, and, if the award was made 
without such notice, it ought, upon the plainest principles of justice, to be 
aside 


his 


set 


Section 1288 of the Code of Civil Procedure clearly contemplates the giving 
of a notice of the hearing of an arbitration board and of the affording of an 
opportunity for the interested parties to furnish proof of their claims. That 
‘ection of the code provides that an award may be vac: ited: “(c) Where the 
arbitrators were guilty of misconduct, in refusing to postpone the hearing, upon 
-ufficient cause shown, or in refusing to hear evidence, pertinent and material 
to the controversy; or of any other misbehaviors, by which the rights of any 
party have been prejudiced.” 

There are cases which hold that this service of 


notice may be waived by the 
terested parties. 


Other cases uphold awards which were made without specific 
notice on the ground that the appraisers were possessed of all the material 
evidence of the character and value of the property involved, and that the owner 
Was therefore not harmed by failure to notify him of the time and place of the 
nearing of a board of arbitration 
In the present case notice of the hearing was not waived by the insured. Upon 
* contrary, the record indicates that she expected to be given an opportunity 
be heard. Her attorney instructed their appraiser, Evans, “to get all data 
ogether,” and bring it back to them. Certainly common justice would require 
hat the insured should have an opportunity to furnish proof of the character, 
ition, and value of her household furniture, which was insured for $500 


€ appraisers arbitrarily awarded but the sum of $116.73 for 


its loss. Evans 
ted 


that he knew nothing about the furniture or its condition or value. The 
ure was entirely destroyed by the fire. Neither of the 


appraisers ever saw 
Irniture, or talked with the owner about its character, 


condition, or value. 
Hvans admitted that he accepted Coburn’s value of the furniture upon his 
«ssurance that he could replace the whole lot for that sum. But it is apparent 
that Coburn had no knowledge of what sum the furniture could be replaced for, 
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in the absence of personal knowledge regarding its identity, condition, or char- 
acter, 

{6] Under the circumstances ot this case, we are satisfied the insured should 
have been afforded an opportunity to furnish the appraisers with proof of the 
character and value of the property which was destroyed by fire, and that the 
award is therefore invalid. There is ample evidence to support this implied 
finding of the jury. 

The appellant contends the judgment should be reversed, for the reason that 
the court failed to specifically find that the award is void for lack of notice, or 
because the insured was not afforded an opportunity to offer proof of the character 
and value of the property which she lost by fire, or that the award was procured 
by fraud. 

[7] Specific findings upon these subjects were not required in the present 
case. The cause was instituted as a plain suit based upon the contract of the 
insurance policy. The invalidity of an allegad award of damages was incidentally 
injected into the cause as an issue. The validity of the award became a matter 
of defense on the part of the insurance company, since arbitration was only neces- 
sary when the insurance company disputed the proof of loss. The case was tried 
with a jury. The issue regarding the invalidity of the award was presented to 
the jury under adequate instructions by the court. A general verdict was ren- 
dered in favor of the plaintiffs. This verdict implies that the issues regarding 
the validity of the award were determined by the jury adversely to the defendant. 
Further specific findings of the court are unnecessary. 

[8] It is asserted that, although the award of compensation for the furniture 
may be illegal for lack of notice or opportunity on the part of the insured to show 
its character and value, still the award for the loss of the building is not subject 
to the same infirmity, and therefore should be approved as valid, since it may 
readily be severed from the award as a whole. We are of the opinion the entire 
award is invalid for the reasons heretofore given. Moreover, the case was tried 
on the theory that the award was either valid or invalid as a whole. There was 
no attempt at the trial of the case to sever the award and determine its validity 
with respect to the value of the dwelling house as separate and distinct from 
that of the furniture. The verdict of the jury was for the gross sum of $4,216.90. 
The jury was not asked to segregate its award, and it made no effort to do so. 
Under the circumstances of this case, there is no merit in the contention that 
the award should be segregated and held to be valid in part. 

Finally, it is claimed the court erred in excluding from the jury certain 
evidence tending to show that the fire occurred from incendiary origin, that the 
house was permitted to remain vacant prior to the fire, contrary to the provisions 
of the policy, and that the insured had some knowledge of the cause of the fire 
which she was not permitted to disclose. 


(9, 10] There was no error in excluding this evidence. The pleadings in 
this case raise neither the issue of a fire occurring from incendiary origin nor 
the vacancy of the house contrary to the provisions of the policy. The answer 
set up neither of these issues as a defense to the suit. Far from denying a 
liability upon the policy on these grounds, the company conceded in a written 
statement which was sent to the insured on September 30, 1931: “This company 
admits on the property set forth in said purported preliminary proof of loss the 
following amount of loss only, viz.: On building $2,000.00.” The defendant made 
no real effort at the trial to prove that the fire occurred from incendiary origin. 
It was sufficiently established by the evidence that the insured had no knowledge 
or belief regarding the cause of the fire. On cross-examination she testified in 
that regard: “O. Now I will ask you the question, do you know how the fire 
started? A. No.” Her son also testified in that regard: “Q. Did either one of 
you know anything about the cause of the fire? A. Not one single thing.” There 
was no prejudicial error in sustaining the objection to the further question 
propounded to the insured as to whether she had any information regarding the 
cause of the fire. 

The only evidence tending to show an opportunity on the part of any one to 
set the fire is that the insured frankly admitted the house was vacant for several 
months before the fire occurred. Mrs. King, a neighbor who resides across the 
street from the property in question, testified at length, without objection, that 
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she had seen a man about the place one night, a week or so before the fire occurred, 
and that he parked a green Essex automobile on the premises while he placed 
some curtains at the windows. The son of the insured was subsequently called 
as a witness by the defendant. He frankly admitted that he owned a green Essex 
automobile which he drove to his mother’s premises at 8 o’clock one evening about 
two weeks before the fire occurred and parked it on the premises while he put 
up some shades at the windows. It was not charged in the answer or otherwise 
that the fire was of incendiary origin. That was not an issue in the case. No 
serious effort was made at the trial to prove that theory. The objections were 
properly sustained. 

The judgment is affirmed. 

We concur: Pullen, P. J.; Plummer, J. 


ASHER et al. v. UNION ASSUR. SOC., Limited, et al. No. 22243. 
Court of Appeals of Georgia, Division No. 1. 
Sept. 28, 1933. 
171 Southeastern Reporter 238. 
INSURANCE. 

Fire policy provision that mortgagee pay premium if mortgagor did not held 
not covenant, but condition of mortgagee’s recovery on policy. 

(For other cases, see Insurance, Dec. Dig. 182.) 

Syllabus by the Court. 

“A policy of fire insurance contained a clause: ‘Loss or damage, if any, under 
this policy, shall be payable to * * * as first mortgagee (or trustee), as interest 
may appear, and this insurance, as to the interest of the mortgagee (or trustee) 
only therein, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property, nor by any foreclosure or other proceed- 
ings or notice of sale relating to the property, nor by any change in the title 
or ownership of the property, nor by the occupation of the premises for pur- 
poses more hazardous than are permitted by this policy; Provided, That in case 
the mortgagor or owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall, on demand, pay the same.’ Held that the stipula- 
tion, ‘Provided, that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same,’ as contained in the foregoing excerpt, is not ‘a covenant’ on the part 
of the mortgagee to pay any premium unpaid by the mortgagor or the owner, 
but is ‘merely a condition which, if not fulfilled by the mortgagee, will bar him 
from any right of recovery under the policy of insurance.’ This ruling is in 
accord with the weight of authority. Coykendall v. Blackmer, 161 App. Div. 
11, 146 N. Y. S. 631; Whitehead v. Wilson Knitting Mills, 194 N. C. 281, 139 
S. E. 456, 56 A. L. R. 674, 679, note; Schmitt v. Gripton, 77 Cal. App. 429, 247 
P. 505 (2); Metropolitan Life Ins. Co. v. George H. Olmsted Co., 28 Ohio App. 
139, 162 N. E. 641 (2); Farnsworth v. Riverton Wyoming Refining Co., 35 Wyo. 
334, 249 P. 555, 47 A. L. R. 1114, 1126, note; Home Insurance Co. v. Union Trust 
Co., 40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 375: Olmsted & Co. v. Metropolitan 
Life Ins. Co., 118 Ohio St. 421, 161 N. E. 276; John N. Acuff Co. v. Bankers’ 
Trust Co., 157 Tenn. 99, 7 S. W. (2d) 52. Cases apparently holding to the con- 
trary are St. Paul Fire & Marine Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702: 
Boston Safe-Deposit & Trust Co. v. Thomas, 59 Kan. 470, 53 P. 472; Refuge 
Cotton Oil Co. v. Twin City Fire Ins. Co.. 152 Miss. 522, 120 So. 214 (3); Stod- 
dart v. Black, 134 Kan. 838, 8 P. (2d) 305, 83 A. L. R. 100.” 

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit hetween S. L. Asher, executor, and others, and the Union Assurance 
Society, Limited, etc., and others. Judgment for the last designated parties, the 
first designated parties’ certiorari was overruled, and they bring error. 

Reversed. 

Conforming to answer to a certified question in 170 S. E. 786. 

Horace & Frank Holden, Horace M. Holden, and Frank A. Holden, all of 
Atlanta, for plaintiffs in error. 

T. M. Smith, and J. H. Porter, both of Atlanta, for defendants in error. 

BroyLes, Chief Judge. 

This court certified to the Supreme Court the following question: “Where 
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there is embraced in a policy of fire insurance what is known as a ‘New York 
standard mortgage clause,’ and in connection therewith and as a part thereof 
the following provision: ‘That in case the mortgagor or owner shall neglect 
to pay any premium due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same,’ is that provision in the mortgage clause a covenant on 
the part of the mortgagee to pay any premium unpaid by the mortgagor or the 
owner, or is it merely a condition which, if not fulfilled by the mortgagee, will 
bar him from any right of recovery under the policy of insurance?” 

The foregoing headnote sets forth the answer of the Supreme Court to 
the question certified, and under the ruling therein made by that court (which 
controls), and under the facts of the case, the certiorari should have been sus- 
tained, and the judge of the superior court erred in overruling it. The decision 
in Security Ins.’ Co. vy. Eakin, 41 Ga. App. 257, 152 S. E. 606, is overruled on 
review. 

Judgment reversed. 

MacIntyre and Guerry, JJ.,. concur. 


GREENLEAF v. WESTCHESTER FIRE INS. CO. OF NEW YORK No. 1186. 
Court of Appeal of Louisiana. First Circuit Oct. 5, 1933. 
149 Southern Reporter 904. 
1. INSURANCE. 

Fire insurance company held not liable for damages and attorney’s fees for 
delayed payment, where insurer acted in good faith and delay was result of 
inadvertent error by clerk. (Act No 168 of 1908) 

The draft covering the amount of the loss was issued before expiration 
of allowed time, but was mailed through error to former agent of 
defendant insurance company in city where insured was living. Such 
agent had moved to another city, and by the time the draft reached him 
it was too late for delivery to insured before expiration of time fixed by 
Act No. 168 of 1908. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

Insured, suing fire insurance company for damages and attorney's fees for 
delayed payment of loss, held not required to make demand after statutory period 
had clapsed before filing swt under facts (Act No. 168 of 1908). 

Facts showed that defendant insurance company promised to forward 
draft within sixty days after proof of loss, and, after company found that 
draft had not reached insured because of error in address, it offered 
duplicate draft in paymeni, and made every effort possible to pay claim. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from District Court, Parish of Calcasieu; Jerry Cline, Judge. 

\ction by Carl R. Greenleaf against the Westchester Fire Insurance Com- 
pany of New York. From an adverse judgment, defendant appeals. 

Reversed and rendered. 

St. Clair Adams and St. Clair Adams, J1., all of New Orleans, for appellant 

W. C. Braden, of Lake Charles, for appellee. 

Mouton, Judge 


\ fire insurance policy was issued by defendant company in November, 


ber 3, 1932, during the life of the policy. 

Through its adjuster, defendant company agreed to pay $1,900 for tl 
suffered by plaintiff, which was deposited in the registry of the cour 
defendant. 

[1] The only issue presented is as to whether plaintiff is entitled to recover 
the 12 per cent. damages and reasonable attorney’s fees from defendant company 
under Act No. 168 of 1908, for its alleged failure to pay the amount due under 
the policy within sixty days from the proof of loss. 

It is contended by plaintiff that the proof of loss was made on Oct ber 
17, 1932, while the defendant company claims that it was made October 24, 1952 
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The district judge says, on this question, that from all the evidence it 
appears probable that it was made on October 24, 1932; and accepted that date 
in fixing the sixty-day limit within which, under the statute, defendant company 
was required to pay for the destruction of the property insured. 

The preponderance of the evidence clearly shows that the proof of loss 
was made on October 24, 1932, and not on the 17th of that month, as contended 
for by plaintiff. Hence the sixty-day period, within which the defendant company 
was required to make the payment, expired on the 24th of December, 1932. 

It is shown that in November, 1932, plaintiff called on Mr. Hollins, local 
agent of defendant at Lake Charles, to inquire about when payment of his fire 
loss could be expected. On November 26, 1932, Mr. Hollins wrote to the Cross 
R. Scruggs Company at Dallas, Tex., general agent of defendant company, for 
information on the subject. In answer to that letter, that company, the Scruggs 
Company, wrote the Hollins Insurance Company that defendant company had 
elected to take the sixty days’ delay, in accordance with the policy contract, in 
which to pay the claim, and that on December 20th draft would be sent to the 
Hollins Company for delivery to the assured. It is shown that a draft for 
$1,900, as promised by the Cross R. Scruggs Company, was issued, payable to 
plaintiff, and was mailed to the Miller Insurance Agency at Lake Charles, which 
had represented the defendant company prior to the appointment of the Hollins 


Insurance Company, which was the agent of defendant when the draft was mailed 
to the Miller Insurance Company. 


It is explained by Mr. Robert B. Price, clerk for the Cross R. Scruggs Com- 
pany, at Dallas, Tex., which issued the draft, that, owing to the sickness of 
the regular clerk, that company had to employ extra help through whom the 
draft was inadvertently mailed to the Miller Insurance Agency at Lake Charles 
which had been superseded by the Hollins Insurance Company in that city, and 
which was then the agent of defendant company. Mr. Price explains that the 
name of the agent had been taken from the copy on forms attached to the report 
that this policy had been issued November 8, 1931, these forms being signed by 
the Miller Insurance Company. 

Mr. Miller, former agent of the defendant company, when the draft was 
mailed to him at Lake Charles, was then living in Beaumont, Tex., where he 
had moved. 

On December 30, 1932, Mr. Price received a letter from Mr. Braden, attorney 
for plaintiff, stating that the draft had not been received. Mr. Miller, as soon 
as possible, was communicated with at Beaumont, who wired on December 31, 
1932, that he had just received the Greenleaf draft. 

It is shown that a duplicate draft of defendant company dated December 30, 
1932, to the order of plaintiff for $1,900, was presented January 3, 1933 to Mr 
Braden, attorney for plaintiff, by Mr. Thornton of the New Orleans Adjustment 
Company, in payment of the insurance policy, but that, after consultation with 
his client, was the same afternoon or next morning refused by Mr. Braden. 

Suit was thereafter filed on January 5, 1933, for $1,900, for 12 per cent. as 
penalty or damages on the amount sued for and for $285 -to .cover reasonable 
attorney’s fees, with legal interest thereon from judicial demand. 

The defendant filed its answer alleging that it acted throughout in good 
faith, and that the delay in delivering the draft was the result of an inadvertent 
error on the part of one of its loss clerks, and contemporaneously with the filing 
of the answer, deposited the sum of $1,900 in the registry of the court. 

On the 23d of February, 1933, on the application of plaintiff, but without 
prejudice to his rights, the court instructed the clerk of court to deliver to plain- 
uff the sum of $1,900 which has been deposited with the court. 

The facts and circumstances of this case, to which we have before referred 
show that the purpose of this suit was to recover the 12 per cent. damages and 
attorney’s fees. 

_ In the case of Whiteside v. Lafayette Fire Insurance Company, 143 La. 675, 
“9 So. 217, 219, the court said: “We find nothing in the statute to justify our 
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limiting the imposition of the penalties to cases where insurance companies will- 
fully refuse to pay what they owe.” 

In that case, though the defense may have been in good faith, payment oi 
the amount claimed for the property destroyed by the fire was resisted under the 
defense therein urged. 

In the case of Buccola v. Natl. Fire Ins. Co. of Hartford, Conn., 18 La. 
App. 353, 137 So. 346, several defenses were presented to defeat the amount 
claimed by the assured for the property destroyed. 

In the case of Isaac Bell, Inc. v. Security Ins. Co. of New Haven, Conn., 
175 La. 599, 143 So. 705, 706, wherein a judgment of this court was reversed, the 
Supreme Court said: “In this case, the district judge and the Court of Appeal, 
First Circuit, held that the enforcement or nonenforcement of the section was 
addressed to the exercise of the sound discretion of the court, and where, as in 
this case, the question presented by the defendant was a debatable one, the 
defendant should not be penalized.” 

Further on in that opinion the court said: “We think that section 3 of Act 
No. 168 of 1908 is mandatory and must be given effect in every case where the 
insurance company resists payment of the whole or any part of a loss covered by 
its policy,” ete. 

In the instant case there is no defense presenting a debatable question as 
to the claim of the plaintiff for the destruction of the property which could 
address itself to the sound discretion of the court, nor is there any defensc 
urged by defendant company to “resist payment of the whole or any part of a 
loss covered by the policy.” The fact is that, soon after the residence had 
burned down, defendant company agreed to pay $1,900 for the loss suffered which 
was accepted by plaintiff; and, later, upon inquiry made as to when the claini 
would be paid, defendant wrote, through its general agency located at Dallas 
county to its local agent at Lake Charles, that the $1,900 would be paid by draft 
to be issued December 20, 1932. As promised in that letter, the draft was issued 
before the expiration of the sixty days from the proof of loss, the delay allowed 
under the statute. The draft was mailed to Lake Charles, where plaintiff was 
then living, but through error was addressed to a former agent of defenda:tt 
company in that city, went astray, and was traced to Beaumont, Tex., but too late 
to have it in the hands of plaintiff before the expiration of the sixty-day period 
fixed by the statute. 

The failure to pay within sixty days the amount covered by the policy was 
due entirely to an error for which defendant should not be penalized by the pay- 
ment of the damages and attorney's fees claimed. 

[2] The other defense is that plaintiff made no demand on defendant com- 
pany after the sixty days had elapsed before filing his suit. 

The proof shows that defendant in November, quite a while before the 
expiration of these sixty days, through its agent at Dallas, Tex., wrote to its 
local agent in Lake Charles that it would forward a draft for the $1,900 on 
December 20, 1932. 

This was not only a clear admission of the debt, but carried with it tne 
obligation of sending the money before the expiration of the sixty days to pay 
the claim. It appears, as above stated, that, after defendant company heard that 
the draft had not reached plaintiff because of the error referred to, defendant 
offered a duplicate draft in payment, and made every effort possible to pay the 
claim. 

Under such facts, we do not think that a demand for payment on defendant, 
either before or after the expiration of the sixty days, was necessary as a pre- 
requisite to the filing of this suit. 

On the other ground above discussed we are of the opinion, however, that 
defendant company was erroneously penalized by the imposition of damages and 
attorney’s fees under the judgment appealed from. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be annulled, avoided, and reversed, and that the demand by plaintiff tor 
damages and attorney’s fees be, and is hereby, rejected at his cost in both courts 
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HANOVER FIRE INS. CO. v. SOUTHERN AMUSEMENT CO., Inc. No. 1182. 
Court of Appeal of Louisiana. First Circuit. 
Oct. 5, 1933. 
150 Southern Reporter 92. 
1. INSURANCE. 

In action for premiums on fire and tornado policy, insured could not contend 
that substituted policy was not accepted, where substituted policy corresponded 
in every stipulation with original except as to amount, which was changed at 
insured’s request, and was delivered to person designated by insured. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE. 

Under fire and tornado policy covering builder’s risks and completed build- 
ing, insured held liable for higher rate premium as fixed by law for completed 
building, where insured was informed that he could cancel policy at short rate, 
and he refused to cancel (Act No. 302 of 1926). 

(For other cases, see Insurance, Dec. Dig. § 183.) 

3. INSURANCE. 

Suilder’s failure to return substituted fire and tornado policy covering builder’s 
risks and completed building held acceptance of policy binding insured to higher 
rate premium for completed building (Act No. 302 of 1926). 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

Appeal from District Court, Parish of Calcasieu; Jerry Cline, Judge. 

Suit by the Hanover Fire Insurance Company and others against the Southern 
Amusement Company, Inc., and others. Judgment for plaintiff, and defendant 


appeals. Transferred from the Supreme Court to the Court of Appeal (176 
La. 631, 146 So. 316). 


Affirmed. 

Robt. R. Stone, of Lake Charles, for appellant. 

J. Sheldon Toomer, of Lake Charles, for appellee. 

Mouton, Judge. 

The district judge rendered the following opinion and judgment in this case: 

“This is a suit by the fire insurance company and its state and local agents, 
for premiums under a fire and tornado insurance contract. A policy covering 
these hazards, and affecting the building of the Amusement Company then under 
construction at Lafayette, Louisiana, was issued on April 6, 1931. It carried 
insurance against loss by fire in the sum of $60,000.00, and against loss by tornado 
in the same sum. Subsequently the Amusement Company requested reduction 
of the tornado insurance to $40,000.00, and the original policy was cancelled, and 
another substituted in its place. As to the $20,000.00 reduction, the cancellation 
was at ‘short rate.” There is no contention on this point, since it is agreed that 
the contract provides that cancellations made at the request of the insured shall 
always be effected under the ‘short rate.’ Upon surrender of the original polics, 
its substitute, under instructions of Mr. Wachsen, was forwarded by the local 
agent to the Interstate Trust and Banking Company at New Orleans, for whom 
a mortgage payable clause was attached to the policy. ; 

[1] “Some contention is made that the Amusement Company never accepted 
this policy, and that therefore, there is no contract. The contention is not well 
founded. The second policy corresponds in every stipulation, except as to amount, 
with the first policy, which had been accepted, and for which it was substituted. 
It was delivered to the person designated by the insured, and named as mortgagee 
with an interest in the contract. The policy as written, therefore expressed the 
contract between the parties. 

“The form of the contract is an ordinary or standard fire and 
ance policy, for the term of one year, with this rider attached: 

“Tt is understood that the above described building is now in the course of 
construction, and this policy is extended to cover lumber, brick and all building 
material on the premises and adjacent thereto.’ 

“Necessarily, under this clause, the builders’ risk rate applied; but upon 
completion of the building, a new rate was applicable. This new rate could not 
be applied until the rate fixing board had acted; and this was not done until 


tornado insur- 
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four or five wecks after completion of the building. Subsequent contentions 
and negotiations resulted in the present litigation. 

“Mr. Dolby’s version of the controversy is as follows: 

“When the building was completed, Mr. Wachsen asked for the new rate. 
Later, when the rate was promulgated, he declared that it was too high, and 
refused to pay it. He was told he could cancel at the short rate, but refused 
to do so, and demanded cancellation at the pro rata rate. Pro rata is based 
on the used fraction of the policy term, while short rate is based on a schedule 
fixed by the Louisiana Rating Bureau, and is higher than the pro rata rate. Mr. 
Wachsen never demanded cancellation until after he was informed of the new 
rate, some time after the completion of the building. He was told a number of 
times that he could cancel at short rate, and refused. The policy used in this 
case automatically covered the risk after completion of the building, but at a rate 
to be fixed by the authorities. After the new rate was promulgated, the witness 
delayed endorsing it on the policy, and was criticized by his company for the delay. 
His object was to permit the Amusement Company to cancel at short rate based 
on the original builders’ risk; but this having been refused, he was compelled to 
endorse the new rate, after which it would necessarily form the basis for any 
cancellation. The dispute between the parties arose after the promulgation of the 
new rate. It was only then that the defendant demanded cancellation, but refused 
a short rate cancellation. The witness could not know in advance what the new 
rate would be; but when it was promulgated, it dated back to the completion 
of the building. The defendant was protected, therefore, but at an unknown ratq 
of premium, to be applied when declared by the state authorities. 

“Mr. Wachsen’s version of the controversy is as follows: 


“He instructed the agent to write builders’ risk insurance. The policy was 
not exactly as ordered, but accepted. He never saw the second policy, and pre- 
sumed the change had been made in the original by the mere addition of a rider. 
When the building was completed, he told Mr. Dolby, and asked for cancellation. 
Dolby said it would go through at the same rate, and he consented to let it stand. 
The building was completed on July 9. His first information of the increased 
rate was on August 15, when he received the rider in a letter from the agent. 
Mearwhile, however. he had made certain alterations in fire protection, at the 
suggestion of Mr. Malone, general agent, who said it would affect the rate. Upon 
learning the new rate, he demanded cancellation on a pro rata basis, and Dolby 
refused any cancellation except at short rate, based on the new rate. He insists 


that Dolby had told him that the policy would continue for the full term at the 
original rate. 


[2] “Since insurance rates are fixed by law (Act No. 189 of 1904, and Act 
No. 302 of 1926) it seems improbable that a reputable insurance agent would 
have agreed that builders’ risk rate should apply on a completed building: and 
Mr. Wachsen must be mistaken on this point. And since the legal rate on a 
new building could not be known until it was promulgated by the authorities, it 
was impossible that the agent could quote the rate before the promulgation. The 
remaining testimony of Mr. Wachsen is to the effect that he never consented to 
a cancellation on a short rate, on either base rate. If under the circumstances 
proven, therefore, he was entitled by the terms of the insurance contract, only 
to a short rate cancellation on either base rate, he remains bound by the terms 
of the contract. The contract provides that if cancelled at the request of the 
insured, after payment of the premium, the company shall retain the short rate 
premium. Although the premium is shown in this case not to have been paid, 
the quoted provision necessarily applies; for in any such adjustment, payment of 
the premium due would of course be deducted before cancellation; and the provi- 
sion therefore applies literally in this case. Mr. Dolby, as well as the other 
witnesses, engaged in the insurance business, testify that they invariably effect 
cancellations on the short rate basis, except where the insurer and not the 
insured requests the cancellation, and in rare cases in which the financial responst- 
bility of the insured is involved. It is true that another exception to the rule 
occurs when the rate had been raised by the insurer during the term of the 
policy: but that is in fact not different from the cases in which the insurer 
demands cancellation. It is tantamount to saying to the insured: ‘We do not 
care to be bound longer by our contract, but if vou will pay us a greater con 
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sideration, we will remain bound by it.’ The insured may then say one of two 
things: either that he consents to the new contract, or that he consents that 
the insured cancel the policy. The cancellation would then be, necessarily, on 
a pro rata basis. But this situation arises when the insurer wishes to retract 
from his contract, or to modify its terms into a new contract. It does not arise 
when he insists upon the compliance with the contract. The present case does 
not involve an increase of rate on a hazard, it involves the rates on two haz- 
ards; and the contract can be construed in no manner other than as providing 
for such a situation. The term is for one year; the form is standard, with 
builders’ risk rider attached; the building operation could not have been expected 
to occupy the full term; the policy protected the building after completion; the 
legal rate before completion was known and applied; the legal rate after com- 
pletion could not be known in advance, but was applied as soon as known. The 
contract, therefore, provided for the two hazards and the two rates. 

“Moreover, if Mr. Wachsen-is mistaken, as he must be, in saying that Mr. 
Dolby told him the rate would continue the same after the completion of the 
building, he consented to the continuance of the contract for more than a month 
thereafter; and having received the benefits of its protection during that time, 
he owes the legal compensation therefor. 

“The conclusion must be that the terms of the contract bind the defendants 
to the payment of the premium legally fixed and applied to the risk. Judgment 
must be rendered accordingly, subject to the right of the defendants to cancel 
their policies at short rate, and to take credit for any premiums remaining 
unearned at the date of cancellation.” 

All the material issues in this case, which are mostly of fact, are clearly 
stated, and correctly disposed of in the opinion above reproduced. 

The only contention that presents a question of law in the case upon which 
counsel for defendant company is insisting on appeal is as to whether there was 
a meeting of minds on the higher rate of insurance which was provided for in 
the second policy. 

When the contract of insurance was entered into originally, and when the 
second policy was issued, Mr. Colby represented plaintiff company, and Mr. Wach- 
sen, defendant company. The policy was delivered to Mr. Wachsen, and a rider 
showing the increased rate was sent to the assured. the Southern Amusement 
Company, Inc., and also to the Interstate Trust & Banking Company in favor 
of which a mortgage payable clause was attached to the policy. 

Mr. Dolby was asked if Mr. Wachsen had said to him that he expected to 
pay the increased rate which had been written in the second policy out of any 
particular funds or money he was to get. 

He answered that question by saying, in substance, that Mr. Wachsen had 
said that the Interstate Bank & Trust Company, the holder of the mortgage 
had $25,000 which he thought would, on receipt of some papers, release that 
money out of which the increased premium would be paid. 

Mr. Wachsen, who testified in the case, does not deny that he made that 

statement. The proof is also that, though he refused to pay the increased rate, 
on a short rate basis, that he never returned the policy, although so requested, or 
made an effort in that direction. 
_ , Counsel for defendant quotes the following from 26 C. J. p. 52: “In general, 
It is essential as in the case of other written contracts that the policy be accepted 
by the insured—in order to complete the contract. The retention of a policy 
without a rejection constitutes an acceptance. Where insured jhas_ simply 
received and retained possession of the policy in order to determine subsequently 
whether he will accept or reject it, is not a binding contract.” 


There was no rejection of the policy in the instant case, and there is no proof 
whatsoever to indicate that it was being retained to subsequently determine 
whether defendant company would accept or reject it; hence the foregoing quo- 
tation relied upon by counsel has no application. 

In line with the doctrine stated in the quotation to which we have referred, 
counsel cites the following from 26 C. J. p. 59, par. 51, quoting: “A policy may 
be delivered conditionally and a failure of the condition prevents the policy from 
becoming operative. An unconditional delivery of the policy, followed by the 
acceptance, completes the contract and binds the parties.” 
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Where a policy has been delivered conditionally, no doubt a failure of the 
condition will prevent the policy from becoming operative. There “was no con- 
dition attached to the delivery of the policy in this case to bring it under the 
principle above stated in the first part of the rule. There was really an uncon- 
ditional delivery of the policy to the defendant company, with rider, showing 
the increase of rate after the completion of the Jefferson Theatre at Lafayette, 
La. the building which had been insured. The policy was retained, and Mr. 
W achsen never returned it, although requested so to do by Mr. Colby, at different 
times. 

[3] From the conduct of defendant company, and the failure of its agent, 
Mr. Wachsen, to return the policy, clearly resulted an implied if not an express, 
2eceptance of the policy, which completed the contract, binding both companies. 

Let us suppose that the Jefferson Theatre Building had been destroyed by 
fire or tornado while the policy was in the possession of defendant company, 
of its agent, or of the Interstate Trust & Banking Company, holder'of the mort- 
gage. If such had happened, is it possible to believe that the defendant com- 
pany would have said that it had not accepted the policy, and that plaintiff, 
insurance company, was free of all obligations under its contract? We do not 
think that defendant company would have released plaintiff company from in- 
demnity for the property destroyed. 

The defendant company was properly held liable by the district judge under 
the provisions of the second policy. 

On the rehearing applied for in the case, the court correctly made a reduc- 
tion of $108.48 for the reasons stated by the court in its opinion refusing the 
rehearing. This amount of $108.48 deducted by the court from the sum of 
$2,145 originally decreed against defendant brought the amount to $2,037.16, and 
the original judgment was accordingly amended, and final decree was entered 
on the rehearing for that amount. 

On appeal to the Supreme Court, that court held that the defendant com- 
pany had admitted in its answer that it owed $250 of the amount claimed. This 
amount of $250 which formed part of the $2,037.16 decreed against defendant on 
rehearing, not being in contest, leaves the amount in dispute at $1,787, of which 
this court has jurisdiction. : 

The case was therefore transferred by the Supreme Court to this court. 

Finding no error in the judgment appealed from as amended below on 
rehearing, it is hereby affirmed, with cost. 


PIZILLIO v. CITY OF NEW YORK INS. CO. No. 1218. 
Court of Appeal ot Louisiana. First Circuit. Oct. 5, 1933. 
150 Southern Reporter 106. 
INSURANCE. , 
Evidence sustained finding that insured informed insurer’s agent of existence 
of chattel mortgage at time application was made for fire policy. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2 INSURANCE. ne 
Existence of chattel mortgage on property insured did not avoid fire policy, 
where insurer's agent was informed of fact when he issued policy (Act. No. 
222 of 1928). 
(For other cases, see Insurance, Dec. Dig. § 389|3].) 
Appeal from District Court, Parish of East Baton Rouge; Wm. Carruth 
Jones, Judge. - ; ss . 
Suit by Sam Pizillio against the City of New York Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
Affirmed. a 
See, also, Pizillio v. Lincoln Fire Ins. Co. (La. App.) 150 So. 107. | 
St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appel- 
lant. 
C. G. Spaht and Moise Thibodeaux, both of New Orleans, for appellee. 
Mouton, Judge. 


This suit is for the recovery of the sum of $300 for the value of property 
covered by an insurance policy issued in favor of plaintiff by defendant company 
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Judgment was rendered against defendant for the amount claimed, from 
which this appeal is taken. 

The policy contains the following stipulation: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added thereto, shall be void if * * *; or if the subject of insurance be personal 
property and be or become encumbered by a chattel mortgage.” 

In its answer, defendant alleges that: 

“A portion of the personal property covered against loss by fire under said 
policy is more specifically described as follows, to-wit; 

“One Hobart Meat Grinder. 

“One Jim Vaughn Meat Cutting Machine. 

“One Frigidaire and all incidental equipment was encumbered by chattel 
mortgages at the time of the issuance of said policy contract, etc.” 

The answer and the contention is that the articles above described formed 
only a portion of the effects covered by the policy issued by defendant company ; 
and that this policy also covered the other effects in a meat market upon which 
plaintiff had taken a policy of insurance in the Lincoln Insurance Company. 

We held in the Lincoln Insurance Case, 150 So. 107, for reasons not neces- 
sary to repeat here, that the policy issued by defendant company herein did not 
cover the other effects which had been previously insured by plaintiff in the 
Lincoln Insurance Company; consequently, there was no “Frigidaire and all 
ncidental equipment” covered by the policy herein issued, as those effects had 
been insured in the other company. 

Among the things incumbered by the alleged mortgage according to the 
enumeration in the answer above referred to is: “One refrigerator and 
incidental equipment.” The fact is that two machines above designated in the 
answer as being mortgaged at the time the policy was issued _by defendant 
herein are the only things that were covered in the mortgage. As to the 
Frigidaire and all incidental equipment there is no reference whatsoever made 
to these things in the chattel mortgage and by which they were certainly not 
incumbered. 

The question presented for decision is therefore as to whether the stipu- 
lation in the policy contract which we have above reproduced, was violated 
by reason of the incumbrance of the Hobart meat grinder and the Jim Vaughn 
meat-cutting machine with a chattel mortgage at the time defendant company 
issued the policy herein sued upon. 

The policy in this case was issued by Mr. McClelland, agent of defendant 
company, who testifies in the suit of plaintiff against the Lincoln Insurance 
Company of New York. In that case, Mr. McClelland testified that the policy 
issued by him covered the effects which were originally insured by the Lincoln 
Insurance Company. He testified that the Hobart meat grinder and the Jim 
Vaughn cutting machine mentioned had never been pointed out to him by 
plaintiff as the things he wanted insured. His testimony is that he had never 
heard of these machines until the morning he gave his testimony. In the 
policy sent by him to plaintiff, meat choppers and sausage grinders were men- 
tioned and which the evidence shows were the Hobart and Jim Vaughn ma- 
chines that had been pointed out to him when he stated to plaintiff that he 
would insure them for $300, as appears from the testimony Of the plaintiff 
and Mr. Sullivan who was present at the time and who, as far as the record 
shows, was an entirely disinterested witness. 

On that showing, we accepted the testimony of the plaintiff and Mr. Sulli- 
van as true in disposing of the case of plaintiff against the Lincoln Insurance 
Company. In connection with the testimony of Mr. McClelland’ that he had 
never heard of these machines until the day he gave his testimony, it is appro- 
priate to refer to another part of his evidence where, in answer to a question 
asked him in reference to the filling of blanks, he said: “The stenographer in 
the office writes the policy; I have nothing to do with that. I give her the 
inlormation and she goes ahead and writes it.” : 

This stenographer was certainly not present when Mr. McClelland agreed 
to issue the policy, and it is therefore evident that the things referred to in 
the policy as meat choppers, sausage grinders, including scales, were incorpor- 
ated in the policy contract under the direction of Mr. McClelland. 
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We have made these references to the testimony of Mr. McClelland 
vecause there is again a sharp conflict between his testimony and that of plain- 
tiff and Mr. Sullivan on this a vital issue in this case, which is as to whether 
plaintiff, when he obtained the insurance in defendant company, told Mr. Mc- 
Clelland that there was a mortgage on the Hobart and Jim Vaughn machines 

{1] The testimony of the plaintiff is that he told Mr. McClelland, at that 
time, that there was a chattel mortgage on those machines. 

Mr. Sullivan is equally positive that this statement was made to Mr. Mc- 
Clelland by plaintiff and that Mr. McClelland agreed to insure them for $300. 

The testimony of Mr. McClelland is that no reference was made to any 
chattel mortgage at that conference. 

We have not been favored with the reasons assigned by the district judge 
ior the decision rendered in favor of plaintiff herein. We must assume that 
he accepted as true the testimony of the plaintiff and of Mr. Sullivan on the 
subject above discussed, and we are certainly unable to find any error in that 
conclusion. 

Act No. 222 of 1928, p. 291, says that the breach of an insurance policy 
shall not afford “a defense to a suit on the policy if the fact or facts con- 
stituting such a breach existed at the time of the issuance of the policy and 
were at such time known to the insurer or to any of his or its officers or 
agents.” 

[2] If the existence of the chattel mortgage on the property insured con- 
stituted a breach of the policy under the provisions of that statute, as the 
agent Mr. McClelland was informed of that fact when he issued the policy, 
defendant company cannot avail itself of such a defense. ; 

Defendant company was therefore correctly held liable for the amount of 
the policy. 

Judgment affirmed. 


PIZILLIO v. LINCOLN FIRE INS. CO. OF NEW YORK. No. 1217. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 
150 Southern Reporter 107. 
1. INSURANCE. 

Evidence established that second fire policy only covered articles purchased 
alter issuance of first policy, hence second policy did not avoid first policy 
prohibiting additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. ; 

Chattel mortgage securing price of machine purchased after issuance of 
fire policy prohibiting incumbrance held not to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Appeal from District Court, Parish of East Baton Rouge; Wm. Carruth 
Jones, Judge. ; 

Action by Sam Pizillio against the Lincoln Fire Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appel- 
lant 


C. G. Spaht and Moise Thibodeaux, both of Baton Rouge, for appellee 
Mouton, Judge. 


This case was consolidated with the suit by plaintiff against the City of 
New York Insurance Company for trial for the recovery of two insurance 
policies issued on the equipment of a meat market situated near the city of 
Baton Rouge 

In this opinion, we will dispose of the demand of the plaintiff on the policy 
‘ssued by the above-named Lincoln Insurance Company of New York. 

In another opinion, Pizillio vy. City of New York Ins. Co., 150 So. 106, we 
-hall dispose of the suit on the policy issued by the City of New York Insurance 
Company. 

In this case, the policy was issued on the 12th day of June, 1931. The 
amount of the policy was $350 and provided for insurance against loss from June 





Fire | Pizillio vy. Lincoln Fire Ins. Co. of New York 409 


12, 1931, to June 12, 1934. The property insured was destroyed by fire on the 
ilth day of May, 1932, during the life of the policy. 

There are two defenses urged by defendant company against the demand 
{ plaintiff on the policy issued by defendant company herein. 

In its answer, defendant, in urging its first defense, refers to the following 
provision of the policy contract: “This entire policy, unless otherwise provided 
by agreement herein or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance whether valid 
or not on property covered in whole or in part by this policy.” 

This policy .was issued, as alleged in the answer, for the amount above 
stated on June 12, 1931, against loss by fire on “furniture, fixtures and equipment 
usual and incidental to the operation of a meat market.” 

Defendant company then alleges that thereafter on April 28, 1932, plaintift 
obtained the issuance of a policy of insurance in the City of New York Insurance 
Company in the sum of $300, “covering all equipment usual to a meat market 
end that the property covered by both insurance policies was located in the same 
premises and was identical in every respect.” 

These allegations are rather general, but as the averment is that the property 
was identical, we understand the allegation to be that the effects or articles 
insured under the first policy were the same which were insured in the second 
policy. The evidence shows that when plaintiff took out the policy with the 
Lincoln Insurance Company in June, 1931, the equipments in his meat market 
which were covered by that policy consisted of a refrigerator, machine, case- 
counter, meat bench, electric fan, etc. In this contract of insurance, however, 
these articles on which the policy was issued were not named or specified, but 
were merely referred to as fixtures or equipment usual and incidental in the 
peration of a meat market. It is, however, unquestionably true that the 
articles above named were the enly equipment plaintiff had in his meat market 
at that time and that they were the effects which were insured under the policy 
ssued June 12, 1931. This policy was issued by Mr. Eastland, agent of the 
Lincoln Insurance Company of New York. 

After this policy had been issued, plaintiff, in July, 1931, bought two ma- 
chines for his meat market, one designated as a Hobart meat grinder, and 
the other, a Jim Vaughn meat-cuting machine. This purchase was made from 
Mr. J. B. Hope. - Plaintiff also bought scales and a cash register after the first 
policy was issued. 


Plaintiff testifies that as he desired to get new insurance on those articles 
he had acquired from Mr. Hope, and others after he had obtained his first 
‘surance from the Lincoln Insurance Company, he applied to Mr. Eastland 
lor new insurance thereon. That he called on Mr. Eastland several times for 


this new insurance, who failed to respond, and that after considerable delay, 


he saw Mr. McClelland, agent of the City of New York Insurance Company, 
who came to his shop to see about the desired insurance. 

Plaintiff testifies that he pointed out to Mr. McClelland the Jim Vaughn 
cutting machine, the Hobart mill, the cash register, and scales which he had 
hought since he obtained his first insurance from Mr. Eastland, and told him 
that those articles had not been insured. He says that Mr. McClelland saw 
hese articles on which he wanted the insurance and that about three days 
ihereatter he received the policy of insurance covering these effects from Mr 
McClelland, through the mails. He testifies that Mr. Sullivan was in his place 

business at that time, who was called as a witness for plaintiff in the case 

Mr. Sullivan testifies that Mr. McClelland came in and said he understood 

it plaintiff wanted some additional insurance. He says plaintiff told Mr. Me- 
‘lelland that he had applied several times to Mr. Eastland for this additional 
nsurance but that he had not taken the insurance. Mr. Sullivan said, to use 
his own words, that “Sam pointed out several machines and told him about the 
Jim Vaughn, Hobart Mill and other items”; that Mr. McClelland then asked 
him how much insurance hie wanted, Sam said “what you will give me,” and 
that Mr. McClelland said “about $300.00,” and left. : 

Mr. McClelland says that plaintiff never told him that he had purchased 
Property since he had given his first insurance and that he had never heard 
anything about the Jim Vaughn or Hobart machine until the morning he gave 
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his testimony. He says also that he did not see Mr. Sullivan when he had the 
conversation with plaintiff that led to the issuance of the policy by the City of 
New York Insurance Company. 

The policy issued by Mr. McClelland for that company says, in reference 
to the things insured, as tollows: 

“One meat market equipment, including scales, meat choppers, sausage 
grinders, etc.” 

The machine designated by the name of meat chopper in the contract of 
insurance issued by Mr. McClelland is the Jim Vaughn, and the other described 
therein as the sausage grinder is the Hobart mill, referred to in the testimony. 

Why should these machines be so designated in the policy, unless they had 
been pointed out by plaintiff to Mr. McClelland as the articles upon which 
plaintiff desired to have new insurance? 

It will be noted that the contract of insurance of the City of New York 
Insurance Company says, also: “Including scales.” As it is shown that the scales 
were bought after the issuance of the first policy, their inclusion in the second 
policy shows that they had been mentioned by plaintiff when Mr. McClelland 
agreed to issue that policy. 

(1) The preponderance of the evidence clearly shows that the second policy 
was issued on the articles purchased after the issuance of the first policy, above 
referred to, and that this second policy was not issued on the articles covered by 
the first policy and was intended to be restricted thereto. 

We therefore find that the policy issued by the City of New York Insurance 
Company was not taken on “property covered in whole or in part by the policy” 
issued by the Lincoln Insurance Company, and that there was therefore no vio- 
lation of the stipulation, condition, or warranty of that policy, hereinabove 
reproduced. 

We now take up the second defense of defendant company presented in the 
answer of the company, which first refers to the following stipulation in the 
contract of insurance, to wit: 

“This entire policy, unless otherwise provided by agreement endorsed hereor 
or added thereto, shall be void if * * * or if the subject of insurance on personal 
property and be or become encumbered by a chattel mortgage.” 

The equipment of the meat market on which the policy was issued con- 
sisted of a frigidaire, electric fan, case-counter, meat blocks, saws, etc. 

In order that we may see if the foregoing stipulation of the policy was 
violated, it is necessary to ascertain whether there was a chattel mortgage on 
the articles insured thereunder at the time of the issuance of the policy or that 
these articles, constituting the equipment of the meat market, were subsequentl) 
incumbered by a chattel mortgage. 

In its answer, in referring to the stipulation of the policy above referred to, 
defendant avers, “that plaintiff violated said representation, warranty and condi- 
tion in the respect as hereinafter more specifically set forth,” and then in article 
7 of the answer, continuing, defendant alleges: “That a portion of the personal 
property covered against loss by fire under said policy is more specifically 
described as follows, to-wit: One Hobart meat grinder; on Jim Vaughn meat- 
cutting machine. 

“One Frigidaire and all incidental equipment was incumbered by chattel mort- 
gages at the time of the issuance of said policy contract.” 

The policy was issued on the equipment to which we have referred to on the 
12th of June, 1931. 

The record shows, and without any contradiction whatsoever, that this Hobart 
meat grinder and the Jim Vaughn meat-cutting machine referred to in defendant's 
answer were sold by Mr. J. B. Hope to plaintiff in the month of July, 1931; and 
that a chattel mortgage was given by plaintiff to Mr. J. B. Hope, vendor, on 
July 27, 1931, to secure the purchase price of those machines which was to be 
paid by installments. 

It is therefore obvious that the mortgage was not in existence when the 
policy was issued and that it could not possibly incumber at that time the per- 
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sonal property covered by the policy in violation of the stipulation above 
referred to. 

(2) The chattel mortgage given by plaintiff to Mr. Hope relates exclusively 
to the Hobart meat grinder and to the Jim Vaughn cutting machine, and hence 
it cannot be said that the equipment.covered by the policy “had become encum- 
bered by this chattel mortgage,” in violation of the warranty, representation, or 
condition defendant claims by virtue of the stipulation in the contract of insur- 
ance above reproduced. 

In the answer, in connection with the contention that the mortgage was 
granted on the machines, above named, the defendant avers that “a Frigidaire and 
all incidental equipment” were also affected by the mortgage. The mortgage 
nowhere refers to a Frigidaire or to any incidental equipment, is not granted 
to all on any such article or effects, and hence there is no ground to support 
that contention. 

There was no violation of the policy by the granting of this mortgage by 
plaintiff and there is therefore no merit in the second defense urged by defendant 
in this case. 

In the case of Parker v. State Assurance Co., 6 La. App. 163, in passing oa 
the same issue here presented, we held that the clause or stipulation in an insur- 
ance policy prohibiting the incumbrance had reference to the property which was 
being insured by the company, and was not intended as a prohibition to a chattel 
mortgage given on household effects thereafter acquired. 

The same doctrine applies here to the second insurance given on other prop- 
erty, and upon which the mortgage had been granted. 

In a case involving similar issues, the Second Court of Appeal reached the 
same conclusion. See Brooks v. Liverpool & London & Globe Ins. Co. (La. App.) 
144 So. 788. 

Judgment was correctly given in favor of plaintiff for the amount of the 
policy. 

Affirmed. 


BRELAND et al. v. GREAT STATES INS. CO. No. 1230. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 
150 Southern Reporter 313. 
5. INSURANCE. 

Where fire policy was asset of commuity and required insured to submit to 
examination, but was issued in wife’s name, husband, being proper party iv 
sue on policy, must submit himself for examination. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

6. INSURANCE. 

That fire policy covering community property was made payable to wife did 
not increase moral or physical hazard so as to make policy void (Act No. 222 of 
1928), 

(For other cases, see Insurance, Dec. Dig. § 282[5]. 

7, INSURANCE. 

Insurer’s agent, having entered contract for fire policy and received premium, 

knowing situation as to ownership of goods, such knowledge precluded insurer 


trom defending on ground insured was not sole owner, unless there was fraud or 
collusion (Act No. 222 of 1928). 


(For other cases, see Insurance, Dec. Dig. § 378{1].) 
8. INSURANCE. 
If property insured against fire be incumbered with chattel mortgage, it may 


be said that hazard was thereby increased and warranty on that subject bre: ached 
(Act No. 222 of 1928). 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 
°. INSURANCE. 


As regards validity of fire policy, if acts of mortgage covered chattels insured, 
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they are just as effective as if plaintiff had been present while they were 
written. 

Plaintiff showed that he was not present when acts of mortgage wert 
written, but evidence also showed that he willingly signed acts, and acts 
were apparently in authentic form. ' 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

Appeal from District Court, Parish of Washington: C. Ellis Ott, Judge 

On rehearing. 

Former opinion recalled, judgment appealed from annulled, and cave re 
manded. 

For former opinion, see 147 So. 714. 

Bascom D. Talley, of Bogalusa, for appellant. 

Benj. W. Miller, of Bogalusa, for appellee. 

Euiort, Judge. 

The facts of this case are as stated in our original opinion (147 So. 714). 
At the time our former opinion was handed down Wm. M. Breland was not a 
party to the suit. He had been eliminated by a ruling of the lower court on 
an exception of no cause of action, but after the case was decided on appeai 
and a rehearing had been granted, he obtained an appeal from the judgment of 
dismissal, which by consent of defendant, when the appeal was resubmitted, the 
submission included, and brought up his appeal at the same time, as one of the 
issues in the case. 

Wm. M. Breland and his wife Mrs. Reda Wheat Breland brought the suit 
as joint plaintiffs alleging that Great States Insurance Company is indebted unto 
them in the sum of $950, and their prayer is for judgment accordingly. 

In the last article of their petition they aver: “Your petitioners now show 
that there is some doubt as to whether or not this property is community, but 
aver that this is of no concern to the defendant since a receipt from either will 
acquit the defendant.” 

Defendant's answer avers with emphasis that the goods insured under the 
policy was community property, and urges that fact as one of its reasons why the 
policy should be declared void and of no effect. Wm. M. Breland and Mrs. Reda 
Wheat Breland take the position that the property covered by the policy was 
acquired by and belonged to Mrs. Breland, in whose favor it was made payable. 

Defendant contends that it belonged to the community of acquéts and gains 
that existed between Mr. and Mrs. Breland, and, as the husband is the head and 
master of the community, nobody but him can sue on the policy. Defendant's 
contention on this subject was one of the questions on which we acted in our 
former opinion. 


being 


The question is before us again, this time with Wm. M. Breland hetore us 
as a party to the appeal. 

[1-3] The presumption is that the property acquired during the marriage 
belongs to the community. The law says: “This partnership or community con- 
sists * * * of the produce of the reciprocal industry and labor of both hushard 
and wife, and of the estates which they may acquire during the marriage * * * 
by purchase, or in any other similar way, even although the purchase be only in 
the name of one of the two and not of both, because in that case the period of 
time when the purchase is alone attended to, and not the person who made the 
purchase.” Civil Code, art. 2402. The furniture of most value was piirchased by 
Mrs. Breland from Breland’s Furniture Company and Cohen Furniture Company 
after her marriage. The only evidence which indicates that this furniture may 
have been partly paid for by her with money which belonged to her and not to 
the community is found in the testimony of Wm. M. Breland: 

“Q. How many bills of furniture were purchased from the Breland Furn 
Company? A. I bought one, and after I got married my wife didn't want 
cheap stuff | had then; her father had given her Three hundred dollar- 
wanted to buy something better.” Objection made 

After a ruling he resumed: “She told me she didn’t want this cheap 
ture, most of it was second hand cheap stuff, and asked me could she t 
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money and buy some more stuff, and I told her yes, and she went to Breland 
Furniture Company and bought some more stuff.” 

Mrs. Breland testified : 

“Q. You did purchase furniture from the Breland Furniture Company on the 
installment plan? A. I paid some down when I got it and I told them I would 
pay the balance as I could in weekly payments. * * * 

“Q. How did you make these weekly payments? A.I1 wouid pay some 
as I could: if I couldn’t pay it, my husband would pay it.” 

The above is about all she says on the subject. Her father was not a 
witness in the case. Mr. Breland testifies that his wife’s father gave her $300, 
but the evidence shows that the furniture was bought partly on credit: the credit 
price payable in installments. The amount paid in cash does not appear; neither 
does it appear that the $300, which Mr. Breland says his wife’s father gave her, 
was actually used for that purpose. The fact that the wife did the bargaining 
does not indicate that the furniture was purchased for her separate account, nor 
that the credit was extended to her personally. 

Our review of the evidence on rehearing has convinced us that the furniture 
and other articles purchased by Mrs. Breland from Breland Furniture Company 
and Cohen Furniture Company was a community purchase, the property commun- 
ity property, and that the policy procured thereon in the name of Mrs. W. M. 
Breland, and upon which suit has been brought, is an asset of the community. 
Having concluded that the property was a community purchase, and the policy an 
asset of the community, this suit cannot be maintained unless Wm. M. Breland 
is restored as the plaintiff in the case. 

We hold that the husband, head and master of the community, when present 
and not suffering under any incapacity of mind, is the only person who can sue to 
recover a community asset. 

Act No. 283 of 1928, due to the provision made in section 5, did not change 
the law on that subject. Ducre y. Milner (La. App.) 140 So. 161; Grantham v. 
Smith, 18 La. App. 519, 132 So. 805, 810; Coker v. Harper, 8 La. App. 402. There 
are numerous decisions of the Supreme Court to the same effect. 

Our former holding herein was influenced by our opinion in the case of 
Brumfield v. Mutual Benevolent Ass’n. 11 La. App. 547, 123 So. 408. In that 
case the evidence showed that Mrs. Brumfield was a married woman living 
with her husband; that the legal community of acquéts and gains existed between 
them; that Mutual Benevolent Association justly owed the debt represented by 
the policy sued on by Mrs. Brumfield; but it appeared impossible to satisfacorily 
determine under the evidence in the case whether the policy was an asset of the 
community or the separate property of Mrs. Brumfield. Mutual Benevolent 
\ssociation contended that she could not sue on nor recover under the policy; 
that the suit should have been brought by’ Mr. Brumfield. The policy sued 
on in the Brumfield Case was an unusual arrangement; that acts of Mutual 
Benevolent Association’s agent was a matter which the opinion took into account. 
The present case has some of the features of the Brumfield Case, but in others 
it is different, and there is not the same uncertainty as to the community status 
of the policy. In the Brumfield Case we declined to follow a caurse that would 
have resulted in the defeat of a claim that was justly due. In Paul v. Arnoult, 
164 La. 841, 114 So. 706, the Supreme Court in the same way declined to follow 
a course that would have resulted in the defeat of a just claim. 

[4] It follows from our conclusion herein that the lower court erred when 
it dismissed Wm. M. Breland from the suit on the ground that he was not a 
party to the contract of insurance. He was the beneficiary under the contract 
With right to sue thereon as head of the community. The judgment of dismissal 
is therefore annulled, avoided, and set aside. Wm. M. Breland is now restored 
as the plaintiff in the case, and recognized as the only person who has a right to 
sue on the policy and contest the issues raised by the defendant insurance com- 
pany. Succession of Howell, 177 La. 276, 148 So. 48. Mrs. Breland is dismissed 
irom the case. 

[5] The policy contains a stipulation: “The insured as often as required— 
shall * * * submit to examination under oath by any person named by the Com- 
pany and subscribe the same.” Mr. Breland declined to submit himself for exam- 
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ination in the lower court, and the lower court supported him in his refusal. 
As he is the proper party to sue, and has brought suit on the policy, he should 
comply with this policy undertaking. The right of defendant to examine him, 
after timely and proper notice first given him for the purpose, is recognized. 

{6, 7] Defendant contends that the policy is payable to Mrs. W. M. Breland; 
that her interest in it is not truly stated; that the interest of the insured in 
the property was, at the time of the insurance, and of the fire, other than uncon- 
ditional and sole ownership; and that the policy is void and without effect on 
that account. There is evidence indicating that a small part of the furniture 
insured under the policy may have been acquired by W. M. Breland previous to 
his marriage, but that fact, if it be a fact, does not, as we will now show, neces- 
sarily avoid the policy. The facts indicate that the policy was made payable 
to Mrs. Breland as the result of an agreement entered into between Mr. Breland 
and C. L. Black, defendant’s agent, on that subject. The evidence shows that 
defendant’s agent understood the situation concerning the ownership of the prop- 
erty at the time the policy was issued. We quote Mr. Black as follows: 

“QO. Did you examine the household goods covered by the policy? A. Yes, 
wir. 

“Q. Where was it situated? A. In Mr. Breland’s residence on Second Ave- 
nue in Bogalusa. The policy was originally on Mr. Breland’s effects, located 
on Second Avenue. In about two or three weeks following that, he moved, there- 
fore we took up the original policy and issued a new policy covering some addi- 
tional effects which is now or was on Third Street in Bogalusa.” 

Recalled, he made a further statement: 

“Q. Did you have occasion to go down and examine the furniture before 
the policy was issued? A. Yes, Sir. There were two policies. The first policy 
had just been in force about two weeks, I think, before the next one was issued. 
Before issuing the first policy T met Mr. Breland at his house, and at that time, 
I made a general inspection of the insurable property. He moved in about two 
weeks. I took up the matter again with him and there would be about three 
changes to make in the policy if I allowed it to remain in force which meant new 
location, new rate, and new amount of insurance. He had taken on additional 
* * * and I thought it would be more satisfactory to him if I would cancel the 


first policy and issue a new one on account of the three changes that would have 
to take place.” 


We have italicized the word “we” used in his first statement, and the words 
‘with him” and “to him” used in the second to show that the policy sued on was 
negotiated and arranged for between him and Mr. Breland. There is no evidence 
that Mrs. Breland was ever consulted about the matter. The law Act No. 222 
of 1928 provides that the ground urged as a breach in order to avail the insurer 
must not only increase the moral or physical hazard under the policy, but it is 
not available as a defense if the facts constituting such breach existed at the 
time of the issuance of the policy and were known to the insurer or his agent, 
except in case of fraud or collusion, etc., anything in the policy to the contrary 
notwithstanding. 

Our prima facie idea is that the fact that the policy was made payable to 
Mrs. Breland did not increase the moral or physical hazard, and in the same 
way it appears to us from the testimony of Mr. Black, defendant’s agent, that 
he knew all about the new furniture acquired as well as that previously owned, 
and arranged the matter of the insurance thereon to suit the wishes of Mr. 
Breland, and therefore there was no breach; and that even if some of the furni- 
ture insured did belong to W. M. Breland previous to his marriage, the policy 
is not thereby invalidated because defendant’s agent having entered into the 
contract with Mr. Breland, and having received the premium, knowing the situa- 
tion in that respect, such knowledge defeats a defense on that ground. But we 
have concluded not to cut defendant off from any further showing he may be 
able to make on that subject. The law provides if there be fraud or collusion 
the exclusion provided for in the statute shall not prevail, and it may be that 
the defendant can make good its defense on this ground. , : 

Another reason is, that when the judgment appealed from was rendered in 
the lower court. W. M. Breland, between whom and defendant’s agent the policy 
was negotiated, had heen eliminated from the case, and we think the issue of 


‘ 
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validity should be determined contradictorily between the defendant and W. M. 
Breland. 

[8, 9] Defendant contends that after insuring the property plaintiff incum- 
bered it with a chattel mortgage or mortgages. If that be true, it may then 
be said that the hazard was thereby increased and the warranty on that subject 
breached. The policy stipulated: “This entire policy unless otherwise provided 
by agreement endorsed hereon or added thereto shall be void; * * * if the subject 
of insurance be personal property and be or become encumbered by a chattel 
mortgage. * * * ” 

The policy bears date December 30, 1930, and is for the period of one year. 
On February 27, 1931, the plaintiff granted a chattel mortgage in favor of General 
American Finance Company on a list of articles of furniture described in the act 
of mortgage. The furniture is said in the act to be located on Third street in 
Bogalusa. On March 18, 1931, plaintiff granted a chattel mortgage in favor 
of Breland Furniture Company on a list of furniture and other articles of house- 
hold use described in the act of mortgage, and which is referred to in the act 
as being the same property acquired by the said Bill Breland from Breland Furni- 
ture Company by purchase of even date with this act. The Third street in Bogal- 
use is the place to which W. M. Breland moved after leaving his place of resi- 
dence on Second street. 

Plaintiff mentions in his brief and the evidence shows that he was not 
present when the acts of mortgage were written, but the evidence shows that he 
willingly signed the acts, and the acts are both apparently in authentic form. If 
the acts of mortgage cover the property insured, they are just as effective as if 
plaintiff had been looking on while they were being written, in so far as con- 
cerns the defense urged by the defendant. 

The policy description is as follows: “On household and personal effects 
of every description including awnings, whether in position or stored upon the 
premises * * * belonging to the insured and all members of the insured’s family 
usual or incidental to the occupancy of the premises by the insured * * * all 
while contained in the above described premises.” 

Taking the list of articles enumerated in the acts of mortgage and taking 
into account all the evidence on the subject, we are unable to hold with reason- 
able certainty that the articles mentioned in the act, or any of them, are covered 
by the policy. Mr. Breland testified that the property insured was not the prop- 
erty mortgaged, but after all the matter is not clear and we do not wish to act 
on this question until it is made as clear as can be done by evidence that may 
be produced by the parties. The evidence taken will remain and stand as taken, 
hut additional evidence will help us in acting on this question. Several times 
during the trial questions were asked, the purpose of which seemed to be to 
bring out whether all or any of the articles enumerated in the acts of mortgage 
were included in the policy undertaking, but in each instance the answer, saving a 
rather general statement made by Mr. Breland, was turned aside to other matters, 
and therefore further evidence on the subject is necessary. 

Then again the value of the property destroyed in the fire, at the time of 
the fire, that did come under the policy undertaking, is a matter about which we 
would like to have further evidence. 5 

For these reasons, and for the further reason because Wm. M. Breland, the 
plaintiff, was not a party to the judgment appealed from, we have decided to 
recall our former opinion herein, annul and set aside the judgment appealed from, 
and reopen the case so that judgment may he rendered in the lower court con- 
tradictorily between the defendant and Wm. M. Breland, as plaintiff. The judg- 
ment to act on the question whether the defendant had knowledge of the situa- 
tion concerning the ownership of the furniture at the time the policy sued on 
was issued, or whether he was induced to enter into the contract by any decep- 
tion, fraud, or other wrongdoing practiced on him by W. M. Breland, and also 
for the admission of any further evidence which either of the parties can pro- 
duce showing whether any or all of the articles covered by the acts of mortgage 
were also covered by the policy, and, if so, what articles, and their value at the 
time of the fire, and also the value of all the property destroyed in the fire that 
was covered by the policy. 

Our former opinion and decree herein is therefore recalled, the judgment 
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appealed from is annulled, avoided, and set aside, and it is ordered that this case 
be remanded to the lower court and reopened, and further evidence heard for 
the purposes stated in this opinion. After the new evidence has been heard the 
lower court to render such judgment as it finds to be proper under the law and 
the facts of the case. 





ROBINSON et al. v. PHOENIX ASSUR. CO., Limited. No. 1219. 
Court of Apeal of Louisiana. First Circuit. Oct. 5, 1933. 
150 Southern Reporter 317. 
3. INSURANCE. 

Insurance contract 1s strictly personal contract and does not run with 
property. 

(For.other cases, see Insurance, Dec. Dig. § 215.) 
+. INSURANCE. 

Wife, if she became sole owner of insured property, could not recover in 
her name on insurance policy contract issued in name of husband, which never 
was transferred or assigned to her. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

Appeal from Twenty-First Judicial District Court, Parish of Livingston; 
A. L. Ponder, Jr., Judge. 

Action by Mrs. Annie McGuffee Robinson and another against Pheenix 
\ssurance Company, Limited. From an adverse judgment, defendant appeals 

Reversed and rendered, with directions. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for 
appellees. 

Mat J. Allen, of Amite, for appellees. 

Lr Bane, Judge. 

This suit is brought to recover on an insurance policy issued by the detend- 
ant insurance company in the name oi William O. Robinson. William O. 
Roinson and Mrs. Annie McGuffee Robinson are husband and wife, and they 
are not separate in property. 

[1] The property insured under the policy sued on belonged, at the time 
the insurance was taken, to the community between Mr. Robinson and his wife, 
end the contract was therefore properly entered into with him as head and 
master of the community. A few weeks after the issuance of the policy, how- 
ever, Mr. Robinson transferred the property, with other, to his wife, as a dation 
en paiement. The act of dation en paiement makes no mention of the insurance 
policy; nor does there appear to have been a formal assignment made under 
the terms of the policy itself. 

During the life of the policy, the property, which in the meantime had been 
transferred to the wife, was destroved by fire. On refusal of the defendant 
company to pay the loss, this suit was instituted in the name of both the hus- 
band and the wife; but it is significant that the prayer of the petition is for 
judgment in the name of the wife alone. 

In the district court judgment was rendered in favor of Mrs. Annie Mc- 
Gutfee Robinson for the full amount of the face value of the policy, together 
with 12 per cent. penalty and attorney's fees. The defendant thereupon ap- 
pealed 

}2-5| The principal defense is that there was a violation of the terms of 
the policy by reason of the transfer of the property to the wife, which transfer, 
it is urged, effected a change of title and interest in the subject of insurance 

The theory on which the wife in this case seeks to recover is, as we under- 
stand it, that the policy of insurance, although taken out in her husband's name, 
was nevertheless a community asset in which she had an interest as well as in 
the property insured, and that she acquired the same along with the property 
when the latter was transferred to her by the act of dation en paiement. Indeed, 
it is specifically alleged in the petition that by said act of dation en paiemenit 
she did not divest herself of her community interest which she already had in 
said property and insurance, but became the owner of the whole of both. 

Of course we regard the allegation in the petition, that Mrs. Robinson 
acquired the policy of insurance with the property, as merely a conclusion oi 
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law on the part of the pleaders; and, in our opinion, an erroneous conclusion at 
that, for it is well recognized by all authorities on the subject that an insurance 
sontract is strictly a personal contract and does not run with the property. We 
had occasion to consider this question in the case of Hartford Fire Insurance 
Company v. Landreneau et al. 19 La. App. 280, 140 So. 52, and there held 
acct rdingly. 

Therefore, if Mrs. Robinson should be considered to have become the owner 
cf the whole property insured, we do not see how she can recover. judgment in 
her name on an insurance policy contract issued in the name of her husband, 
which never was transferred or assigned by him to her. In Couch’s Cyclopedia 

' Insurance Law, vol. 8, § 2065, it is distinctly stated that: “A wife cannot re- 
cover on a fire insurance policy written in the name of her husband.” On the 
other hand, if recovery in this case depends on any community rights or inter- 
ests being involved in the property and in the policy, she is not the proper 
party to stand in judgment, as it is the husband, as head and master of the 
community, who has the right and whose duty it is to vindicate the claims and 
rights of the community. This we held in the case of Breland et al. v. Great 
States Insurance Company, 150 So. 313, in an opinion and decree this day handed 
down on rehearing. 

It may be that Mr. Robinson, the husband, even though the property be 
considered as that of his wife, would have the right to prosecute a claim for the 
insurance on the policy sued on in this case, but this he would have to do in° 
his name and judgment would have to be prayed for in his favor. The case of 
Clarke v. Firemen’s Insurance Company, 18 La. 431, may indicate authority to 
that effect. In Ruling Case Law, vol. 14, p. 917, par. 94, it is stated that: “There 
is authority to the effect that a man has an insurable interest in a house the 
ttle to which is in his wife, but which, with her consent, he occupies as a 
dwelling for himself and family, and that he may recover the face value of the 
policy, on destruction of the property, in case such value does not exceed the 

Such right, as the husband in this case has, will be reserved to him. 

It is therefore ordered that the judgment appealed from be, and the same 
is hereby, set aside, annulled, and reversed, and that the suit of Mrs. Annie 
McGutfee Robinson be dismissed at her costs; and it is further ordered that 
whatever right Wm. O. Robinson may have with regard to the policy of insur- 
ance sued on, be, and the same is hereby, reserved to him in any further pro- 
ceeding he may institute in his own name, subject, however, to any and all 
iurther defenses the defendant may be entitled to. : 





IRISH v. MONITOR INS. CO. OF OAKLAND COUNTY. No. 113. 
Supreme Court of Michigan. Oct. 2, 1933. 
250 Northwestern Reporter 318. 
INSURANCE. : 

_ Notice canceling fire policy sent by registered mail to last known address 
of insured held not to preclude recovery for loss by fire, though policy provided 
that such notice should be sufficient notice of cancellation, where envelope was 
marked return in five days to insurer, and notice was returned to insurer prior 
to fire because insured had moved. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Circuit Court, Oakland County; Glenn C. Gillespie, Judge. 
_ Action by Alfonso Irish against hte Monitor Insurance Company of Oak- 
ind County. Judgment for plaintiff, and defendant appeals. : 

\ffirmed. 

\rgued before the Entire Bench. 

Perry & Lynch, of Pontiac, for appellant. 

Torbert & Allerton, of Highland Park, for appellee. 

CLaRK, Justice. 


_ In this suit on a policy of fire insurance, there being no dispute of loss, and 
the question being on cancellation and of law, a verdict for plaintiff was directed 
1 which judgment was entered. Defendant has appealed. 

The question is, Did the depositing a notice of cancellation of the policy in 
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this case, inclosed in an envelope deposited at the post office in the city of 
Pontiac on December 10, 1929, postage prepaid, and registered mail, directed 
to said plaintiff at his last address as given by him in his application for said 
imsurance, «constitute such a notice of cancellation as to relieve the defendant 
company in this case of liability under said policy, even though said notice of 
cancellation was not actually received by the plaintiff herein prior to the fire 
which occasioned the loss upon which this suit is predicated? 

The trial judge stated the facts: 

“On September 23, 1929, defendant issued its policy insuring plaintiff's house 
and household goods situate in Brandon township in consideration of a premium 
then paid. On Decembei 5, 1929, defendant’s board of directors deemed the 
risk undersirable and passcd a resolution cancelling the policy in accordance with 
the following by-law of the company, a copy of which was attached to the policy, 
Section 18: ‘It shall be the duty of the secretary or board of directors to 
appoint one member in each township to act as a committee of safety, whose 
duty it shall be to take risks, and look after the general interests of the com- 
pany, and from time to time as the board may direct, examine the property 
insured by this company, and in the case of decrease in value or of its becoming 
more hzezardous, or of its being heavily mortgaged, report the same to the 
secretary or board of directors, who shall take such action as in their judgment 
the best interests of the company require, and if they find it necessary, suspend 
the force or cancel such policy of insurance and a written notice mailed to the 
last known post office address of the insured shall be sufficient notice of such 
cancellation.’ 

“The secretary of the company thereafter on December 10, 1929, mailed a 
notice of cancellation of the policy by registered mail accompanied by the com- 
pany’s check for the unearned premium on the policy. The notice was mailed 
to plaintiff's last known address which was given on the application as Orton- 
ville. The testimony shows that plaintiff in the meantime, about December 15th, 
moved from his farm near Ortonville to a home near Thomas, a distance, I think, 
oi some twelve to fifteen miles, so that his new mailing address was at the 
latter place. The notice of cancellation was undelivered by the post office and 
was returned to the defendant about December 26th. The defendant's secre- 
lary thereupon made further inquiry and was informed that plaintiff's new 
eddress was at Metamora and the secretary on December 28th mailed the notice 
and check by registered mail to plaintiff at Metamora. The letter was never 
delivered to plaintiff and his home and household goods were destroyed by fire 
on December 3lst. 

“At the close of the proofs defendant's counsel made a motion for directed 
verdict on the ground the policy was not in effect at the time of loss. The ques- 
tion raised is a new one in this state. The by-laws of the company to which 
plaintiff agreed at the time the policy was issued, provided that written notice 
of cancellation of the policy mailed to the last known post office address oi the 
insured shall be sufficient notice of cancellation. The notice was mailed in 
accordance with this provision of the policy, but it is undisputed that it was never 
delivered.” 

Authorities on the question are in flat conflict. We think the better rule is 
as stated in 3 Joyce on Insurance, §§ 1669 and 1669 B: 

“Notice of cancellation, if given by mail, must be received before loss by the 
party entitled thereto, or by his agent authorized to receive the same, otherwise 
there is no cancellation, even though a by-law provides for service of the notice 
personally or by registered mail.” 

“A notice of cancellation sent by registered letter marked return in five 
days is insufficient where it was not received by the assured on account of his 
absence and was returned to insurer in accordance with his request upon the letter 
and in compliance with federal statute regulating such matters, even though the 
policy stipulated that a notice was sufficient by depositing the same in the mail 
addressed to the insured, with postage prepaid.” 

For discussion of authorities, see 6 Couch, Cyc. of Ins. § 1440, where it is 
said: “And, as a matter of fact, the weight of authority seems to regard receipt 


of the notice as a condition precedent to cancellation.” 
Affirmed. 
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This opinion was written by Justice Clark before his retirement, and is con- 
curred in by Justices Potter and Sharpe. 

Butze, Justice. 

Notice of cancellation was sent by registered mail in an envelope marked: “Re- 
turn in five days to Monitor Insurance Co.,” etc. The notice was not delivered to 
plaintiff, but returned to defendant by the post office prior to the fire. The record 
indicates that, if the notice had not been returned as requested, plaintiff might 
have received it, and then at least have had the opportunity to take out new insur- 
ance. 

For this reason, I concur in the result. 

McDonald, C. J., and North, Fead, and Wiest, JJ., concurred with Butzel, J. 


HOME INS. CO. v. CAVIN. No. 30699. 
Supreme Court of Mississippi, Division B. Oct. 2, 1933. 
149 Southern Reporter 800. 
Syllabus by the Court. 
1. INSURANCE. 

Ordinarily, insured may recover premiums paid, with interest, when insurance 
policy, though delivered, never took effect, but was invalid throughout. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

2. INSURANCE. 

Insured, guilty of actual fraud, involving moral turpitude, in procuring policy, 
cannot recover premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

3. INSURANCE. 

Insured, whose untruthful answer as to number of fires he had before apply- 
ing for fire insurance policy, avoided thereby, was made under mistaken belief 
that question referred only to fires covered by insurance, held not guilty of actual 
fraud barring recovery of premium paid. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 


Appeal from Circuit Court, Wilkinson County; R. L. Corban, Judge. 

Action by Carl Cavin against the Home Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Fulton Thompson and R. H. & J. H. Thompson, all of Jackson, for appellant. 

D. C. Bramlette, of Woodville, for appellee. 

GRIFFITH, Justice. 

In a previous case, reported 162 Miss. 1, 137 So. 490, appellee sued appellant 
insurance company for a loss by fire which had occurred during the apparent life 
of a policy theretofore issued and delivered by the company to the appellee. The 
company defended that action and showed that in the application for the insurance, 
appellee, in response to one of the questions propounded as a part of the applica- 
tion, had answered that he had experienced only one fire in the past when, in 
fact, he had had three other fires. Appellee explained that he had mistaken the 
import of the question, and understood from the agent who solicited the insurance, 
that the question had reference only to a fire or fires covered by insurance. The 
court held that the answer was untrue in fact, and that the mistake as to its 
meaning did not avail to save appellee from the consequent avoidance of the policy. 

After the decision in that case, appellee sued the company in the case now 
at bar for a return of the premium paid, and the company defended on the ground 
that appellee had procured the policy by fraud, and that by reason thereof he 
could not maintain an action for the premium. By agreement, as that agreemert 
has been construed by the parties, the record in the previous case was made a 
part, and in effect the principal part, of the record in this case, and the cause 
having been submitted to the trial judge, without a jury, he rendered judgment 
for the recovery of the premium, and the company has appealed. 

[1, 2] Ordinarily, when a policy of insurance, although delivered, has never 
taken effect and has throughout been of no force o1 validity as against the osten- 
sible insurer, the insured may recover the premium paid, with interest, for there 





420 The Insurance Law Journal, Vol. 82 [Feb., 1934 


the insurer has received something for nothing. One of the exceptions to this 
rule is that the insured may not recover the premium when he has been guilty 
of actual fraud in the procurement of the policy. This exception is founded upon 
the general principle that no man may maintain a demand arising out of his own 
wrong. In order, however, that the stated exception shall apply to an insured, who 
is seeking the recovery of the premium paid, his wrong in the procurement of 
the policy must be an actual wrong; a wrong or fraud which contains moral turpi- 
tude as a real ingredient. It is not enough to defeat him to show that the wrong 
charged against him ts a legal fraud, but the insurer, in order to successfully 
defend the action for the return of the premium, must go further and show that 
the fraud was actual; was consciously intended so to be. See the cases cited and 
annotated, 26 C. J. p. 128 and 32 C. J. p. 1237. It may be added that there may 
be a case where the insured in making his application is so utterly without care, 
or so recklessly indifferent, as to the truth of his statements, that his conduct 
should be held tantamount to actual fraud, but that is not the case here. 

[3] The court did not decide on the former appeal that the insured had beer 
guilty of actual fraud involving moral turpitude, nor does the record in that case, 
and here, when reviewed under the effect of the present judgment of the trial 
court, show anything more than legal fraud. An untrue answer was made which 
avoided the policy, but the answer, according to the effect of the judgment in the 
present case, was made under a mistake as to the exact information thereby sought, 


and without conscious purpose to wrongfully deceive or misrepresent. 
Affirmed. 


BARRY & BREWER v. WRIGHT. No. 30605. 
Supreme Court of Mississippi. Oct. 9, 1933. 
150 Southern Reporter 186. 
Syllabus by the Court. 
1. INSURANCE 

Where insurance company looks to agent for premiums and agent pays 
premium which insured fails to pay, agent is subrogated to all rights and 
remedies of company respecting premium and may demand and sue for it in his 
own name. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

2. INSURANCE 

Where neither owner of property nor mortgagee secured by fire policy paid 
premium, but insurance agent did and loss occurred, agent held entitled to money 
arising from loss as credit on premium as against mortgagee (Code 1930, § 5185) 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Smith, C. J., and Cook, J., dissenting. 

In Bane. 

Appeal from Circuit Court, Leflore County; S$. F. Davis, Judge. 

Bill of interpleader by an insurance company against F. A. Wright, John 
Dahmer and Barry & Brewer, in which F. A. Wright and Barry & Brewer 
accepted the issue. The money delivered into court was awarded to F. A. 
Wright, and Barry & Brewer appeal. 

Reversed and remanded. 

Alfred Stoner, of Greenwood, and Chalmers Potter and A. J. Von Bloom- 
bergh, both of Jackson, for appellant. 

H. C. Mounger, of Greenwood, for appellee. 

Wells, Jones, Wells & Lipscomb, of Jackson, and H. Talbot Odom, ot 
Greenwood, amici curiz. 

GriFFITH, Justice. 


Appellants, Barry & Brewer, are insurance agents in the city of Greenwood 
On October 18, 1930, they issued and delivered to John Dahmer a fire insurance 
policy for $7,500 on a store building owned by Dahmer in said city; and on 
November 2, 1930, another policy for $5,000 on the same building. Each of said 
policies was for one year, and the premium on the first was $186.75, and on 
the second $124.50. The policies were issued upon the application of Dahmer, 
but the appellee, Wright, held a mortgage on the insured property, and the 
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licies, with mortgage clauses in Wright’s favor, were upon issuance delivered 
ind were kept by Wright. The policies were issued on terms of sixty days’ 
remium credit to Dahmer, and the amounts of the premiums were charged on 
the agents’ bocks to the account of Dahmer. Under the agency contract between 
the insurance agents and the company or companies for whom they acted, there 
was an obligation on the part of the agents to pay to the company or companies 
y premium or premiums, less agent’s commissions, which had been due for 
more than sixty days. Dahmer did not pay the premiums or either of them at 
© end of sixty days, and in accordance with their contract aforesaid the agents 
remitted to the company the premiums, less agent’s commissions. 


Thereafter, on August 18, 1931, and while these premiums remained wholly 
unpaid by Dahmer, there was a damage by fire to the insured building, which 
damage amounted to the sum of $100.50 under the first policy and $67 under 
the second, a total of $167.50. Shortly after this fire, and before the expiration 

the year Lebige the date of the policies, appellants for the first time demanded 
of Wright the payment of the premiums, to which demand Wright declined to 
accede. Appt shanks then requested that the company checks for the amount of 
the said loss might be retained by appellants as a credit on the premiums, and 
this Wright also refused. W right, the mortgagee, took the defensive position 
that the premiums had already been paid to the insurance company, although 
paid by the agents as aforesaid, and that even if not paid, there was no liability 
iainst him for the premiums until demand made on him therefor, and that no 
such demand was made until after the fire and the loss had occurred. Dahmer 
was later adjudged a bankrupt, and although the policies have expired, no part 
' the premiums have been paid either by Dahmer or by Wright. 

Some time after the expiration of the policies, the insurance company deliv- 
cred the said sum of $167.50 into court, and filed therewith its bill of interpleader 
making Dahmer, and Wright and the insurance agents, parties, so that said 
parties defendant could appear and litigate the issue as to which of them was 
entitled to said fund. The appellants, insurance agents, and Wright, the mort- 
vagee, by appropriate pleadings accepted the issue and, upon the hearing, the 
court awarded the funds to Wright and the insurance agents appealed. 

[1| The first question that we must notice is the contention on the part of 
appellee that the agents are not entitled to recover in their own names or for 
iheir own account; that they were mere volunteers in making the payment of 
the premiums to the company; and that no premium is in default, the company 
having already received the premiums. We have no difficulty on that question. 
We are all in accord upon it, and we hold that where an insurance company 
looks to its agent for the payment of premiums on insurance written by him and 
credit has been extended to an insured by the agent who thereafter, in the 
discharge of the aforementioned obligation due to his principal, pays a premium 
which the insured has failed to pay, the agent upon such payment is subrogated 
to all the rights and remedies of the insurance company in respect to the 
premiums, and may demand and sue for the same in his own right and in his 
cwn name. Lamb y. Connor, 84 Wash. 121, 146 P. 174, and cases there cited. 
See, also, Boston Co. v. Thomas, 59 Kan. 470, 53 P. 472; Weisman Insurance 
Agency v. Bass, 14 La. App. 207, 127 So. 635; 26 C. J. p. 116; 33 C. J. p. 67; 24 
K: C. &. ee re 


{2| The principal question argued is whether the mortgage clause, section 


Code 1930, creates as against the mortgagee, to whom there has been 
mene a policy with that clause attached in his favor, a covenant or absolute 
vromise on his part to pay the premium on the owner's default, or whether 

at clause, as it appears in the statute, imports a mere condition by which the 
mortgagee at his option, when demand is made of him for the premium, may 
vail himself of the benefits of the clause by the payment of the premium 
demanded, or by the payment of that part of the premium which is apportion- 
able to the amount of the mortgagee’s interest in the property. 


The decisions are in conflict on that question, and both sides to it are sup- 
ported by forceful reasoning. St. Paul Fire & Marine - Co. vy. Upton, 2 N. D. 
220, 50 N. W. 702; Boston Safe Deposit & Trust Co. Finns 59 Kan. 470. 
53 P. 472; Colby v. : Thompson, 16 Colo. App. 271, 64 P. 1053: Security Ins. Co. v. 


3185, 
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Eakin, 41 Ga. App. 257, 152 S. E. 606; Stoddart v. Black, 134 Kan. 838, 8 P.(2d) 
305, 83 A. L. R. 100; Coykendall v. Blackmer, 161 App. Div. 11, 146 N. Y. S. 631; 
Home Ins. Co. v. Union Tr. Co., 40 R. I. 367, 100 A. 1010, L R. A. 1917F, 375: 
Farnsworth vy. Refining Co., 35 Wyo. 334, 249 P. 555, 47 A. L. R. 1114; Acuff Co. 
v. Trust Co., 157 Tenn. 99, 7 S. W.(2d) 52; Olmsted & Co. v. Ins. Co., 118 Ohio 
St. 421, 161 N. E. 276; Schmitt v. Cripton, 77 Cal. App. 429, 247 P. 505; White- 
head vy. Wilson Mills, 194 N. C. 281, 139 S. E. 456, 56 A. L. R. 674; Ormsby v. 
ins. Co., 5 S. D. 72, 58 N. W. 301; Trust Co. v. Phoenix Ins. Co., 201 Mo. App. 
223, 210 S. W. 98; 26 C. J. 113. It is to be observed, however, that a close analysis 
of the cases on the subject will reveal that most of them are not here in precise 
point, because few of them were dealing with a statutory mortgage clause and 
none of them with a clause in the exact words of our statute. The part of our 
statute here involved reads as follows: “And in case the mortgagor or owner 
shall neglect to pay any premium due under this policy the mortgagee (or 
trustee) shall, on demand, pay the same.” 

Two of the five judges participating in this decision are of the opinion that 
the obligation upon the mortgagee under said clause is conditional, and that no 
liability exists against the mortgagee for the payment of the premium until 
demand is made upon him therefor, and that even then there is no lability on 
iis part unless he then elects to keep the policy in force. 


Two others of the judges are of the opinion that the statute creates a coven- 
ant between the insurer and the mortgagee—an obligation on the part of the 
mortgagee—existent from the time the policy is delivered, to pay the premium, 
in case the owner or mortgagor fails to do so, and that the provision in respect 
to demand operates as a maturity date, similarly to the maturity date of a note 
or account payable on demand. 


The position of the two judges last mentioned is, in brief, that Wright as a 
covenantor was bound to pay these premiums. A result of that position is that, 
as a matter of law, the insurance company, at the time of the loss, was entitled 
to retain the $167.50 arising from that loss, and to apply it as a credit on the 
unpaid premium. In this conclusion on this particular point, determinative of 
this particular case, to wit, that the insurance company was entitled to retain 
the said amount, applying it to the unpaid premium—unpaid so far as the mort- 
gagee and the owner are concerned—the writer hereof concurs, and this is stated 
without entering here upon the reasons which lead the writer to that concur- 
rence. We have already set forth that the agent who has paid the premium, 
under circumstances such as shown in this case, is subrogated to all the rights 
of the insurance company in respect to that premium, and may avail of every 
right in that respect which the insurance company- could have asserted or exer- 
cised had the premium not been paid to the company. Since then the insurance 
company could, under the law, have had and retained the money due for the 
loss, and since the agents here stand in the place and stead of the insurance 
company with all the rights the company would have had in regard to the 
premium, it follows that the agents may have the present equivalent of what the 
company could have had, and in consequence that the agents are entitled to 
have and recover the money arising from said loss and which has been paid 
ito court as aforesaid. Therefore the judgment of the court below must be 
reversed, and the cause remanded, with directions to proceed in accordance with 
this opinion. 

Reversed and ysemanded. 


Anderson, J., disqualified, takes no part. 


Smith, C. J., and Cook, J., dissenting. 


DUNCAN BUILDING & LOAN ASS’N v. GLENS FALLS INS. CO. OF 
GLENS FALLS, N. Y., et al., and four other cases. 


Supreme Court of New Jersey, Hudson County. Sept. 15, 1933. 
168 Atlantic Reporter 767. 


1. INSURANCE. — ~— 
Where several fire policies cover same property, each insurer is liable for ful’ 
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loss up to amount of insurance named in particular policy, absent contractual pro- 
vision. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

2. INSURANCE. 

Fire insured, although entitled to but one indemnity, may look for that 
indemnity to any one or more of his policies covering same property, absent 
stipulation for prorating. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE. 

Mortgagee is not obliged to prorate fire policies held by him to protect his 
interest with those taken out by mortgagor or others, without mortgagee’s knowl- 
edge. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

4, INSURANCE. 

Prorating clauses in fire policies held not impliedly incorporated in attached 
clauses captioned “Standard mortgagee clause without contribution”; hence mort- 
gagee was not bound thereby. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Actions by the Duncan Building & Loan Association against the Glens Falls 
Insurance Company of Glens Falls, N. Y., and others, and against the Liverpool, 
London & Globe Insurance Company, Limited, of Liverpool, England, and others, 
and against the Mechanics’ Insurance Company of Philadelphia and others, and 
against the Scottish Union & National Insurance Company of Hartford, Connecti- 
cut, and others, and against the AXtna Insurance Company of Hartford, Connecti- 
cut, and others. On motion by defendant insurance company in each case to be 
permitted to amend its answer. 

Motion in each case denied. 

Henry Ewald, of Jersey City, for plaintiff. 

f.um, Tamblyn & Colyer, of Newark, for defendants. 

ACKERSON, Supreme Court Commissioner. 

This is a motion by the defendant insurance company in each of five cases, 
to be permitted to amend its answer by adding thereto a new defense setting up 
a right in such insurance company to prorate the other policies of insurance held 
by the plaintiff and covering its interest as mortgagee in the insured premises, 
so that the defendant will only be liable to contribute a proportion of plaintiff's 
loss to be based upon the total amount of insurance held by the plaintiff to pro- 
tect such interest. The motion is resisted by the plaintiff on the ground that the 
contract between the plaintiff and each of the insurance companies contains no 
such agreement. 

[1, 2] It is fundamental that in the absence of some contractual provision, 
each insurer, where several policies are involved, is liable to the insured for the 
full loss up to the amount of insurance named in he particular policy. The insured 
is, of course, entitled to but one indemnity, but he may nevertheless look for that 
indemnity to any one or more of his policies in the absence of any stipulation for 
prorating. 26 C. J. 361, § 462. 

Each of the five policies here involved is in the standard form and contains the 
usual prorating clause providing, inter alia, that the insured shall not be liable 
lor a greater proportion of any loss than the amount insured shall bear to the 
whole insurance, whether valid or not, etc. The plaintiff’s interest as mortgagee is 
protected in each policy by the addition thereto of a standard mortgagee clause 
in the body of which no reference whatever is made to contribution or prorating. 


Therefore the question presented for solution is whether the prorating clause 
contained in the body of the original contract of insurance between the insurer 
and the mortgagor or owner of the insured premises is to be read into and become 
a part of the separate contract existing between the insurer and the mortgagee 
by reason of the aforesaid mortgagee clause. 

[3] It is well settled that where several policies cover the same property, 
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some of which are held by a mortgagee to protect his interest and others covering 
only the interest of the mortgagor or even the interest of the mortgagee, but 
without the latter’s knowledge or consent, the mortgagee is not obliged to prorat 
the policies so held by him upon his interest with those taken out by the owne1 
of the premises or others without the mortgagee’s knowledge or consent. Eddy 
v. London Assurance Corp., 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686; Reed 
v. Firemen’s Ins. Co., 81 N. J. Law, 523, 80 A. 462, 463, 35 L. R. A. (N. S.) 
343; Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141. In these cases 
however, it was unnecessary for the court to go further to justify the conclusion 
reached than to rely upon the provision contained in all standard mortgagee 
clauses which reads as follows: “This insurance, as to the interest of the mort- 
gagee (or trustee) only therein, shall not be invalidated by any act or neglect of 
the mortgagor or owner of the within described property,” etc. 

[4] In the instant case, however, it will be noticed that all five policies insure 
the interest of the mortgagee by virtue of the mortgagee clauses attached thereto, 
and that they must have been taken out with its approval, for it is now suing 
thereon. Under such circumstances, therefore, is the prorating clause contained 1m 
the body of the insurance policy to become a part of the separate contract betweei 
the insurer and the present plaintiff. as mortgagee? In the case of Reed vy. Fire- 
men’s Ins. Co., supra, our Court of Errors and Appeals, speaking through Mi 
Justice Voorhees, said: 

“The policy furnishes the terms of the contract between the owner and the 
insurer. The mortgagee clause in the contract between the insurer, and the mort- 
gagee, quite separate from the policy, yet ingrafted upon it, and to be understood 
by reference to the policy which renders it certain and complete. 

“The policy, therefore, may be looked at for the purpose of showing what 
the mortgagee contract refers to and establishes, which is quite different, however, 
from examining the policy for the purpose of defeating the ingrafted contract. 

“The Court of Appeals of New York in Eddy v. London Assurance Corp., 
143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, referring to the mortgage clause, 
says: ‘The controlling idea was a separate insurance of the mortgagee, freed 
from the conditions attached to the insurance of the owner, and not to be 
impaired or weakened by any act or neglect of such owner. * * * By taking 
the insurance in the manner the mortgagee herein did, instead of taking out a 
separate policy, all the provisions in the policy which from their nature would 
properly apply to the case of an insurance of the mortgagee’s interest would be 
regarded as forming part of the contract with him, while those provisions which 
antagonize or impair the force of the particular and specific provisions contained 
in the clause providing for the insurance of the mortgagee must be regarded as 
ineffective and inapplicable to the case of the mortgagee.’” 

Since the prorating clause contained in the body of the policy is not expressly 
included in the language of the mortgagee clause attached to the policy, it can 
ouly become a part of the latter by implication, and if we look for a basis for 
such an implication we would be, in the language of the case just quoted, “exam- 
ining the policy for the purpose of defeatnig the ingrafted contract,” for the 
provision for prorating would defeat in part the full indemnity expressly provided 
for in the mortgagee clause and would “antagonize and impair the force of the 
particular and specific provisions” contained therein. 

The following language from the opinion in the case of Palmer v. McFadden, 
86 N. J. Eq. 377, at page 383, 98 A. 462, 464, seems pertinent: 

“The insurer by its contention is asking the court in effect to add a provision 
to the contract of insurance, which it neglected to impose when the mortgagee 
clause was attached to the policy; that is, it asks that a contribution clause be 
read into the mortgagee clause, limiting its liability thereunder as a similar claus- 
limits its liability to the owner under the policy. 

“It is a matter of common knowledge that insurance companies issue the 
standard form of mortgagee clause both with and without the clause for full con 
tribution from other insurers, and limiting liability thereby. In the present case 
the Niagara Fire Insurance Company saw fit to issue and to attach to complati- 
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ant’s policy the mortgagee clause, without the provision for contribution by other 
insurers, and without limiting thereby its liability for a greater proportion of any 
loss or damage sustained than the amount its policy bore to the whole amount oi 
insurance upon the property, whether such insurance was issued to or held by the 
owner or mortgagee, and it now asks the court by its contention to supply this 
omission from the mortgagee clause under consideration.” 


The Court of Errors and Appeals, although reversing the final result reached 
in the last-mentioned case, nevertheless holds with the Vice Chancellor on the 
point above quoted. See Palmer y. Niagara Fire Ins. Co., 87 N. J. Eq. 347, at 
page 349, 100 A. 225, L. R. A. 1917D, 871. 

In support of the position thus taken, reference may also be had to Couch’s 
Encyclopedia of Insurance Law, vol. 7, p. 6178, par. 1852, and to the case of Reed 
y. St. Paul Fire & Marine Insurance Co., 67 Pa. Super. Ct. 110, which is directly 
in point. : 

Furthermore, the standard mortgagee clause in question contains the usual 
subrogation provision which reads as follows: 

“Whenever this company shall pay the mortgagee (or trustee) any sum {ot 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefore existed, this company shall, to the extent of such 
payment be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt, or may at its option, pay to the mortgagee (or trustee) the whvie 
principal due or to grow due on the mortgage with interest, and shall thereupon 
receive a full assignment and transfer of the mortgage and all such other securi- 


ties; but no subrogation shall impair the right of the mortgagee (or trustee) to 
recover the full amount of their claim.” 


The defendant insurance company is protected by this provision, for, upon the 
payment of the loss in the case sub judice it claims that it is not liable therefor, 
on any part thereof, to the mortgagor or owner, it may to that extent be subro- 


gated to the mortgage security, and assert the mortgagee’s right under the mort- 
gage debt to that extent, or pay the full amount of the mortgage debt and receive 
an assignment of the mortgagee’s collateral. 


In the case of Hastings v. Westchester Fire Ins. Co., supra, the court in deal- 
ing with this angle of the case said: “There are, moreover, strong reasons for 
claiming that the insertion o1 the ctausce, in regard to subrogation, is evidence of 
an intention that the plaintiff should be exonorated from the application of the 
provision in the policy as to other insurance, and that the defendant should be 
protected by subrogation. By the latter provision, whenever the defendant paid 
the mortgagee any sum for the loss, and claimed that as to the mortgagor or 
owner no liability existed therefor, the right to be subrogated was complete. If 
the full amount of the policy had been paid, and it exceeded the liability of the 
defendant to the owner, as was the fact if the right to contribution existed, theu: 
the defendant was fully protceted by the mortgage clause. Such right would not 
have existed if the plaintiffs were within the provision as to other insurance, and 
hence it follows that it was the intention of the parties to restrict its operation, 
and to provide against its effect by a full and sufficient stipulation entered into 
for that express purpose. The c ntract is complete by placing such an interpreta- 
tion upon its provisions, and a contrary one would he adverse to its plain mean- 
ing and import.” 


This was the view taken by the trial court in the case of Power Building & 
Loan Association v. Ajax Fire Ins. Co., 158 A. 739, 10 N. J. Mise. 272. Although 
this case was reversed upon another point, the Court of Errors and Appeals held 
with the trial judge on the point in question. 110 N. J. Law, 256, 164 A. 410. 

On the argument of these motions, by agreement of counsel, the originai 
policies here involved with the mortgagee clauses attached, were submitted to the 
court for use in reaching a conclusion, and the caption printed at the top of each 
mortgagee clause clearly reveals the intention of the parties with respect to the 
question raised by the proposed amendment of the answer. This caption reads as 
follows: “Standard mortgagee clause without contribution.” If a doubt otherwise 
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existed as to the intention of the parties that the plaintiff should not be required 
to prorate its policies, it would seem to be entirely dissipated by the explicit 
language contained in the above caption. Since there is nothing whatever in the 
body of the mortgagee clause upon the subject of prorating or contribution, the 
foregoing caption precludes any such operation arising by implication. Reed v. St. 
Paul Fire & Marine Insurance Co., supra. 

I have, therefore, reached the conclusion that the defendant’s motion in each 
of the above-entitled cases should be denied, without costs. 


FUCHS v. SUN INS. OFFICE, Limited. 
Municipal Court of City of New York, Borough of Manhattan, Second District. 
Oct. 23, 1933. 
267 New York Supplement 83. 

INSURANCE. 

Failure of insured to put damaged property in best possible order and keep it 
for exhibition to insurance adjuster held to preclude reimbursement for loss under 
standard fire policy making such requirements of insured. 


(For other cases, see Insurance, Dec. Dig. § 505.) 


Action on a standard form fire insurance policy by Joseph Fuchs against the 
Sun Insurance Office, Limited, tried before the Honorable John M. Lewis, Justice 
of the Municipal Court of the City of New York, Borough of Manhattan, Second 
District, and a jury in the Central Jury Part. At the end of the entire case, the 
defendant moved to dismiss the complaint. 

Motion granted. 

Berthold Freier, of New York City, for plaintiff. 

Joseph Greenhill, of New York City (Simon Greenhill, of New York City, of 
counsel), for defendant. 

Joun M. Lewis, Justice. 

The motion to dismiss is granted on the authority of Johnson v. Hartford 
Fire Insurance Co., 94 Misc. 163, 167, 157 N. Y. S. 893, 895. 

The policy in this case provides that the insured shall give immediate notice 
in writing to the company of any loss or damage in order to protect the damaged 
property from any further damage, and shall “forthwith separate the damaged and 
undamaged property, put it in the best possible condition, and make a complete in- 
ventory. * * * The insured as often as may be reasonably required shall exhibit to 
any person designated by this company all that remains of any property described 
in the policy.” 

I find this language on all fours with that in the Johnson Case. There is some 
question as to the sufficiency of the notice given to the company and _ the 
manner in which it wes originally forwarded through the witness Liebler, who 
returned the same. Without passing on that question, I find that the plaintiff's 
failure to put the damaged property in the best possible order and to keep it for 
exhibition to the adjuster or his representatives brings the case squarely within 
the rule laid down in the Johnson Case. In the authority cited therein (Flynn v. 
Hanover Fire Ins. Co., 67 Misc. 117, 121 N. Y. S. 621) it was held that, where the 
plaintiff by his neglect loses the right to be reimbursed, “then his position is un- 
fortunate; but he himself agreed to the terms upon which the company was to re- 
imburse him.” And it was held that the company could not be forced to reimburse 
him upon other terms. 

It is because this case is so similar to the Johnson Case and the question so well 
decided in that case by the Appellate Term that this motion to dismiss the case 
is granted. 


PACIFIC TRADING CO. v. SUN INS. OFFICE, Limited. 
Supreme Court of Oregon. Oct. 24, 1933. 
25 Pacific Reporter (2d) 1052. 

1. INSURANCE. ; 

Where insurer furnished agent with blank policies with insurer’s printed signa- 
ture thereon and containing provision that policy should not be valid until counter- 
signed by agent, agent could issue policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 
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2, INSURANCE. 

In action for unearned insurance premiums, whether insurance agents, also 
acting as merchandise brokers, in receiving proceeds of sale of insured’s salmon, 
received amount thereof sufficient to pay premiums as agents of insurer, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Department 2. 

Appeal from Circuit Court, Clatsop County; H. W. Zimmerman, Judge. 

Action by the Pacific Trading Company against Sun Insurance Office, Limited, 
in which defendant filed a counterclaim. From a judgment for defendant on its 
counterclaim, plaintiff appeals. 

Reversed and remanded, with instructions. 

G. C. Fulton, of Astoria (G. C. & A. C. Fulton, of Astoria, on the brief), for 
appellant. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
respondent. 

CAMPBELL, Justice. 

Plaintiff seeks to recover alleged unearned insurance premiums which it claims 
was paid on two insurance policies issued on February 17, 1929, covering certain 
property of the Sanborn-Cutting Company, which policies were canceled by the in- 
surer April 20, 1929. There is no dispute as to the amounts, the date of issue, or 
cancellation of the policies. 

Plaintiff alleges that the premiums on the policies were paid in full. Defend- 
ant claims that no part of the premiums was paid, and counterclaims for the part 
of the premiums which it claims was earned before the policies were canceled. 

The cause was tried to a jury, resulting in a verdict and judgment in favor of 
defendant for the amount of its counterclaim. Plaintiff appeals. 

\t a former trial of this cause, the circuit court entered a judgment of non- 
suit, and on appeal to this court the said judgment was reversed and the cause re- 
manded. Pacific Trading Company v. Sun Insurance Office, 140 Or. 314, 13 P.(2d) 
616. Appellant now contends that the law, as laid down in that opinion, became 
the law of the case. However, all that had been decided on that appeal was the 
questions that were therein presented, and that there was competent evidence to 
establish a prima facie cause of action on behalf of plaintiff. 

For many vears the partnership, doing business under the name of George W. 
Sanborn & Sons, and which will hereafter be referred to as the partnership, was 
the general agent of the defendant, an insurance corporation, with power to issue 
its policies of insurance on blanks provided by the insurer, and collect and account 
for the premiums. It was the custom of the partnership to account for the pre- 
miums and remit the insurer’s portion thereof every sixty days. The partnership 
engaged in other lines of business besides insurance, including brokerage. 

The Sanborn-Cutting Company, a corporation, was in the business of salmon 
packing with its cannery at Astoria, Or. A large part of its product was sold 
through the partnership as its brokers. 

On February 17, 1929, the insurer, through its agent the partnership, issued its 
two policies of insurance to the Sanborn-Cutting Company on which the premiums 
in dispute herein arose. ; 


Upon the cancellation of the policies on April 20, 1929, by the insurer, demand 
was made on it for the unearned premiums. Defendant refused payment thereof. 
claiming that it had never been paid any part of the premiums. 


On May, 10, 1929, plaintiff purchased the entire assets of the Sanborn-Cutting 
Company including the claim on which this action is founded. 


[1] In the course of the trial plaintiff introduced testimony tending to show 
that for many years the partnership, as brokers for Sanborn-Cutting Company, 
handled many thousands of dollars worth of cannery products. As insurance 
agents of defendant the partnership issued thousands of dollars of the insurer’s 
policies of insurance on the goods and property of the Sanborn-Cutting Company. 
The method of writing and carrying this insurance was about as follows: The in- 
surer furnished its agents with blank insurance policies with its printed signature 
thereon and containing the following provision: “This policy shall not be valid 
until countersigned by the duly authorized agent at -”’ There is no dispute 
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but that the partnership had the right to issue the policies in quesion herein. All 
the policies theretofore issued by the defendant to the Sanborn-Cutting Company 
were issued by and through the said partnership, and all the books of account and 
all the details of the transactions relative to the insurance policies of defendant 
were kept in the partnership books. 

As brokers, when the partnership made a sale of the cannery products, it 
would ship the goods to the buyer and then attach a sight draft on the buyer for 
the purchase price, to the shipping receipt or bill of lading, and deposit it, in its 
own name, in a local bank as cash, immediately subject to check. Thereafter the 
funds, thus received, were distributed on its books by the partnership. It would 
deduct its brokerage, advances and sufficient to pay the premiums on the insurance 
policies and credit the Sanborn-Cutting Company with the balance. This method 
extended over a period of ten years and possibly longer. The record does not 
disclose that the funds were always placed in a separate deposit, but does show 
the segregation on the books of the partnership as introduced in evidence. 

A summary of the partnership books in evidence indicates a sale of products 
of the insured on February 13, 1929, amounting to $5,328. It also indicates a bal- 
ance in favor of the insured on February 17, 1929, of an amount sufficient to more 
than pay all premiums of insurance. On that date, on its books, the partnership 
ave itself credit for the amount of the premiums in question as well as some 
other premiums, and segregated on its books these sums from the money that 
should have been due the Sanborn-Cutting Company, and also segregated on its 
books the money it was to account for to the insurer on these premiums from the 
part that it had earned as a commission for writing the policies. Every sixty days, 
the partnership would account to the insurer for the premiums on all policies that 
had been issued and remit what was found due. : 

1. Plaintiff assigns as error the giving of the following instruction by the court: 
“All moneys shown by the evidence in this case to have been received by Geo. \V 
Sanborn & Sons for the Sanborn-Cutting Company are shown to have been so re- 
ceived as proceeds of salmon and other goods sold by Geo. W. Sanborn & Sons 
as brokers or agents of the Sanborn-Cutting Company. Geo. W. Sanborn & Sons 
therefore received and held said moneys in the first instance as agents or brokers 
for the Sanborn-Cutting Company, and can not be deemed to have held it any time 
as agents for defendant, unless by some acts performed after the original receipt 
of such money and while such money or enough thereof to pay the premiums owing 
to this defendant by the Sanborn-Cutting Company remained in their hands, Geo. 
W. Sanborn & Sons set aside, designated or appropriated as a found for payment 
of said premiums, a part of said moneys sufficient for said purpose. That is to 
say, defendant was not paid unless at the time of alleged payment Geo. W. San- 
horn & Sons actually had in their hands available for such payment sufficient funds 
of the Sanborn-Cutting Company, and performed some act whereby they ceased to 
hold the money for the Sanborn-Cutting Company and assumed custody and con- 
trol of it as agents for defendant.” . 

The real controversy herein is: When did the money arising from the sale ot 
the products of the insured become the property of the insurer? If this money 
came into the hands of the partnership solely as the property of the insured, then 
it would be necessary for the partnership to do something in the way of segre- 
gating it from the funds of the insured. If, however, the money was uncondition- 
ally placed in the hands of the partnership for the purpose of taking care of these 
insurance premiums, then it was not incumbent on the part of the insured to see 
that the agent “set aside, designated or appropriated it as a fund for the pay ment 
of the premium.” Assuming that the money was unconditionally placed in the 
hands of the partnership for the purpose of paying the premiums in question, It 
would then make no difference when it was so placed nor whether the partnership 
had it on hand at the time the policies were issued. 

[2] It is true that without authority from the insurer, the agent, the partner- 
ship, had no right to accept canned salmon or other personal property in satistac- 
tion of the premiums (Hoffman v. John Hancock Mut. L. Insurance Co., 92 1 ie 
161, 23 L. Ed. 539): but when the agent had converted the salmon into cash with 
authority from the insured to apply it on the payments of the premiums, then the 
money was received by the partnership in its capacity as agent of the insurer. We 
can see no difference hetween such a transaction than if the insured in the first in- 


ge 
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stance placed the cash in the hands of the insurer’s agent for the purpose of pay- 
ment of the premiums. The insured’s responsibility would cease when it uncon- 
ditionally gave the insurer's agent the money for the premiums. Upon the record, 
in the instant case, it was not the province of the court to instruct the jury that the 
parnership in the instance came into possession of the money it held, as the re- 
ceipts of the sale of the insured’s property, as agents of the insured, nor to in- 
struct that defendant was not paid unless its agent had the money on hand at the 
time of the alleged payment. These were questions to be submitted to the jury 
for its determination under proper instructions, taking into consideration all the 
facts and circumstances of the case. The capacity in which the partnership came 
into the possession of and held the said money was a fact to be proved as any other 
fact in the case. It might have been shown that the money was held by the partner- 
ship as agent for the insurer by reason of a direct order from the insured. Or it 
might be established by showing certain relations or conduct of the parties from 
which the jury might draw such an inference, or by showing a custom in the trans- 
action of such business between the several parties from which the jury might 
infer that when the partnership made a sale of the products of the insured, it re- 
ceived, as agent of the insurer, a part of the receipts therefrom to provide for the 
insurance needs of the insured arising in the near future. 

2,3. These assignments of error are based on instructions given on the same 
theory as the instruction covered by assignment of error No. 1, and the same rea- 
soning is applicable thereto. 

[3] 4. This assignment of error is predicated on the court propounding certain 
questions, over the objection by counsel for plaintiff. 

These questions were asked on the same theory that the above instructions 
were given. While O. J. Bumala, the bookkeeper who kept the books of the part- 
nership and made the entries therein concerning the premiums under consideration 
in this case, was testifying about certain entries that appeared in the books of the 
partnership, the court of its own motion asked the witness: 

“Q. Is there anything on that sheet that indicates that at the time the policies 
were returned or any time thereafter, there was any payment made for the policies? 
\. Particularly for the policies? 

“Q. For these policies. A. Nothing else, is that the idea? 

“QO. Yes. A. No this doesn’t show anything like that.” 

These questions and answers were of no particular value in explaining these 
entries in the books. Immediately thereafter on redirect examination, the witness 
was asked by counsel for plaintiff, referring to the same entries: “Q. Then tell me 
how it doesn’t show payment?” The court sustained an objection to this question. 
Counsel for plaintiff offered the proof that the question was intended to elicit, to 
wit: That if the witness wese permitted to answer, he would testify that his in- 
tention and meaning, when he wrote that in, was that the premium was paid by 
cash previously advanced. 

Not all judges and few jurors are expert accountants, and there can be no ob- 
jection to permitting the one who made the entries in the book to explain their 
meaning and why and how they were made. While “figures: don't lie,” yet they 
are capable of being misunderstood. As a usual thing in any case, when litigants 
are represented at the trial by able counsel, as they were in this case, it is advis- 
able for the trial judge to follow the precepts enunciated in Edwards v. Mt. Hood 
Construction Company, 64 Or. 308, 130 P. 49. 

[4] 5. This assignment is predicated on the refusal of the court to permit J. 
D. Snell, a witness on behalf of plaintiff, a public accountant and who was book- 
keeper for the Sanborn-Cutting Company at the time of the transaction involved 
in the instant case, to answer the following questions in reference to the account 
hooks kept by him for the Sanborn-Cutting Company: 

“Q. What does it show, what application, if any, was made of the charges of 
the money that were collected on account of the sale of salmon? 

“Q. What do the books show was done with that money?” 

_The court sustained objections to both of these questions, and counsel for 
plaintiff offered to prove that if the witness were permitted to answer the first 
question, he would testify that the records, from which he was testifying, the sum- 
mary, that the money, this cash that the partnership had received from the sale of 
salmon, was applied in payment of the premium on the insurance policies in ques- 
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tion, and if he were permitted to answer the second question, that he would tes- 
tify from his summary and from the books themselves, it is shown that five thou- 
sand-odd dollars which the partnership had received for the sale of salmon on 
account of the Sanborn-Cutting Company was applied on the payment or discharge 
or satisfaction of the two premiums in the case. 

The witness, having qualified as an expert accountant and as the one having 
made the entries referred to, should have been allowed to explain to the jurors 
what transaction the entries were intended to represent and how and why they 
were made. 

[5] Entries in account books made in the regular course of business and at or 
near the time of the transaction, while not conclusive, are admissible in evidence 
when the transaction they purport to reflect is in controversy. Radtke v. Taylor, 
105 Or. 559, 210 P. 863, 27 A. L. R. 1423. 

For these reasons, the judgment of the lower court will be reversed, and the 
cause remanded, with instruction to grant a new trial. 

It is so ordered. 

Rand, C. J., and Kelly and Bailey, JJ., concur. 

COOLEY v. EAST & WEST INS. CO. et. al. 
Supreme Court of Tennessee. June 26, 1933. 
61 Southwestern Reporter (2d) 657. 
3. INSURANCE 

Insured’s acceptance of fire policies constituted representation that use of 
premises was as stated in policies 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

4, INSURANCE. 

Warranties of insured do not cause forfeiture of fire policies when as 
afirmances of fact they are made in good faith and are immaterial (Code 1932, 
§ 6126). 

(For other cases, see Insurance, Dec. Dig. § 268.) 

6. INSURANCE 

Insured’s implied representations that premises were used as dwelling house 
held not material factor in insurers’ acceptance of risk or in fixing premium rate 
so that different use would work forfeiture of fire policies issued at rate and on 
classification fixed by inspection bureau (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 278.) 

§. INSURANCE ; 

Statute regarding warranties in insurance policies applies to promissory 
warranties (Code 1932, § 6126). 

(For other cases, see Insurance, Dec. Dig. § 309.) 

0. INSURANCE. Bee 

Change in use of insured premises which does not enhance fire risk i. 
“immaterial change” and “immaterial breach of stipulation” as to use, and does 
not defeat insurers’ liability. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

10. INSURANCE 

Action of insurers’ agent in issuing fire policy which, to its knowledge, made 
total insurance exceed stipulated amount, constituted waiver of limitation on 
total insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

11. INSURANCE. 

Insurers’ issuance of policy with knowledge of existing facts which, if insisted 
on, would invalidate policy from its inception, constitutes waiver of conditions in 
policy inconsistent with known facts. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 
i2. INSURANCE. he 

Knowledge of insurers’ general agents is imputable to their principals. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
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13. INSURANCE. 

Where general agents, subsequent to issuance of policy limiting total insur- 
ance, have written other policies for same insured, but for other insurers, agents’ 
knowledge as to existence of other policies is knowledge of first insurer. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

14. INSURANCE. 

When insurer acquires knowledge that other insurance has been effected 
making total insurance exceed limit fixed by insurer, it must declare forfeiture 
within reasonable time or be held to have acquiesed in overinsurance. 

(For other cases, see Insurance, Dec. Dig. § 390.) 
i5. INSURANCE. 

That insurers remained silent for more than two months after their general 
agents had knowledge of issuance of additional insurance exceeding limitation 
on total insurance constituted election precluding insurers from declaring for- 
teiture. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

16. INSURANCE. 

Where limitation fixed on total insurance was waived by insurers’ failure to 
declare forfeiture of fire policies within reasonable time after obtaining knowl- 
edge of overinsurance and no other limitation was fixed, insurance up to insur- 
able value of property Aeld permissible. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Certiorari to Court of Appeals, on Appeal from Chancery Court, Hamilton 
County; W. B. Garvin, Judge. 


Suit by Pearl W. Cooley, administratrix of John Harvey Cooley, deceased, 
against the East & West Insurance Company and others, wherein Mrs. Maude 
F. Johnson filed a cross-bill. To review a judgment of the Court of Appeals 
modifying the chancellor's dismissal of the bill of complaint and affirming the 
aecree for the cross-complainant, the complainant and the defendants bring 
certiorari. 

Decree in accordance with opinion. ‘ 
Whitaker & Whitaker, of Chattanooga, for Pearl Cooley, administratrix. 
Thompson & Ballard, of Chattanooga, for Insurance Company. 

Moore & Moore, of Chattanooga, for Mrs. Maude F. Johnson. 

GreEN, Chief Justice. 


This suit was brought by the widow and administratrix of John Harvey 
Cooley on four insurance policies, aggregating $8,000, covering a house that 
was destroyed by fire. Cooley lost his life in the fire. Mrs. Maude F. Johnson 
had,a mortgage on the premises and the policies had been assigned to her so 
ar as she was interested under standard mortgage clauses. Mrs. Johnson filed 


a cross-bill asserting her rights. The insurance companies interposed pleadings 
‘etting up their defenses to the original bill and to the cross-bill. The chan- 
cellor dismissed the bill of complainant but pronounced a decree in favor of the 
cross-complainant for the amount of the mortgage debt with penalty added. 
_ The complainant and the insurance companies took the case to the Court 
t Appeals. That court decreed a partial recovery in favor of the complainant, 
but such recovery was absorbed by the mortgage debt. The decree for cross- 
complainant was affirmed. The case has been brought to this court by petitions 
r certiorari filed in behalf of complainant and the insurance companies, which 
have been granted and argument heard. 


_ |i, 2] It is first contended in behalf of the insurance companies that the 
damage to the house resulted largely, if not altogether, from an explosion. All 
the policies excluded liability in consequence of an explosion “unless fire ensues, 
and, in that event, for the damage by fire only.” 

Merely a question of fact is involved in this defense and this question is not 
open in this court. Without entering into the proof, the chancellor found that 
‘i was a smoke explosion; that the tire preceded the explosion. The Court of 
Appeals found that the explosion was “of little consequence” and that the greater 
a 


part of the damage was caused by the fire. 
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There is no conflict in these findings. A review of the facts in cases pre- 
sented to this court on the petition for certiorari is only permissible to the 
extent that the findings of the chancellor and the Court of Appeals are shown 
by the record to be contradictory. Miller vy. Kendrick, 153 Tenn. 596, 285 
S: "W. -51. 

The chancellor found that the building had an insurable value of $8,000, in 
which finding the Court of Appeals apparently concurred. 

The next defense of the insurance companies, urged against the complainant, 
not against the mortgagee, is that there was a misrepresentation by the insured 
as to the use of the premises at the time the policy was issued and a breach of 
the conditions or stipulations of the policy as to change of use. 

The several policies in suit contain these provisions: 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed on back 
thereof, which are hereby specially referred to and made a part of this policy, 
together with such other provisions, agreements or conditions as may be indorsed 
hereon or added hereto.” 

Riders to each policy recited that the building insured is “occupied and to 
he occupied only for dwelling purposes.” 

Other provisions were: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
In writing or otherwise, any material fact or circumstances concerning the 
insurance or subject thereof. 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the hazard be increased by any means within 
the control or knowledge oi the insured.” 

The proof showed that the building insured was at the time of the tire, and 
probably was, at the time the several policies were issued or transferred to 
Cooley, used as a road house instead of a dwelling house, 

[3] It appears from the proof that no inquiries were made of Cooley as to 
the use to which the premises were put at the time the policies were issued or 
transferred to him. The acceptance of these policies, however, containing such 
provision as to the use of the premises, under decisions of this court, amounted 
to a representation that the use of the premises was as stated in the policies. 
Foster v. Illinois, etc. Ins. Co., 156 Tenn. 436, 300 S. W. 7; Standard Grocery Co. 
v. National Fire Ins. Co., 161 Tenn. 640, 32 S.W.(2d) 1023. 

The provisions of the policies above quoted, respecting the use of the 
premises, are referred to by counsel for the insurance companies as warranties 
Boyd y. Insurance Co., 90 Tenn. 212, 16 S. W. 470, 25 Am. St. Rep. 676, and 
Cooley's Briefs on Insurance, p. 2068. 

[4] But by section 6126 of the Code representations and warranties are put 
on the same footing and this statute makes warranties harmless in the destruc- 
tion of policies, when as aflirmances of fact, they were made in good faith and 
were immaterial. Hartford Life Insurance Co. v. Stallings, 110 Tenn. 1, 72 S. 
W. 960; Mutual Life Ins. Co. v. Dibrell, 137 Tenn. 528, 194 S. W. 581, L. R. A. 
1917E, 554. 

No bad faith on the part of the insured with reference to these constructive 
representations appears, the proof indicating that he never, as a matter of fact, 
read the policies. or had them in Ins possession for any length of tin The 
policies were delivered to the mortgagee. 

he determinative inquiry then 1s upon the materiality of the implied repre- 
sentations with reference to the use of the premises. Ordinarily such repre- 
sentations would be material to the risk. Naturally the use of a building as a 
road house involves a greater hazard than the use of the same building as a 
dwelling house. 

But, under the proof developed in this case, we think the insurers in under- 
taking this risk were not influenced at all by these implied misrepresentations 
ascribed to Cooley. 

The evidence shows that every house in Chattanooga is classified as to use 
and the fire insurance rate thereupon fixed by the Tennessee Inspection Bureau. 
That these classifications and rates are furnished to every insurance agency in 
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Chattanooga, and that policies are issued by the 


several agents in accordance 
with the rates and classifications fixed by 


said Tennessee Inspection Bureau. 

it seems idle to argue that the tables prepared by the Inspection Bureau are 
ot taken as determinative of the use of risks accepted, nothing else appearing. 
Premium rates are regulated largely by the use of property, and the rates here 
exacted were based on the use reported by the Inspection Bureau. 

[5, 6] The laws of Tennessee prohibit any discrimination in premium rates 
of fire insurance, under penalties, and it is a matter of common knowledge 
that in the issuance of fire policies in cities and towns where the Tennessee 
Inspection Bureau operates, the policies are written ordinarily without inquiry 
and at the rates and upon the classification fixed by said bureau. The proot 
shows that the policies in suit were issued in just this manner. 

Under such conditions, implied representations of the insured, such as are 
here relied on, are not a real factor in the acceptance of a risk or in fixing the 
premium rate. These matters are determined by the insurers upon the reports of 
the Tennessee Inspection Bureau, for the work of which organization the insurers 
pas 

[7] Representations by one of the parties to-a contract cannot be relied on 
by the other party to avoid the contract unless such representations afforded a 
material inducement to the formation of such contract. This is true of insurance 
contracts as well as other contracts. 

\ leading case announcing this rule in Flinn v. Headlam, 9 Barn. & C. 693, 
109 English Reprint, 257. A representation was there made as to the nature or 
extent of a cargo. There was also a certificate from a third party as to the sea- 
worthiness of the vessel. Suit upon the policy was defendant on the ground that 
the representation as to the cargo was untrue. It was said, however, in substance, 
that the insured might still recover if the underwriters in undertaking the risk 
were guided by the certificate of seaworthiness and not by the representation as 
to the cargo. 

The principle announced in this case is generally approved by the text writers. 

“The misrepresentation may be of a fact actually material to the risk, but 
the circumstances may clearly evidence that the insurer did not rely upon it, but 
upon other matters in forming his judgment, and it does not therefore operate as 
an inducement to enter into the contract or in fixing the rate of the premium, 
in which case its falsity will not be fatal, for the circumstances make the fact 
immaterial.” Joyce on Insurance, § 1910. 

To the same effect, see Couch’s Cyclopedia of Insurance, § 830; May 
Insurance, § 188. 

We accordingly conclude that the constructive representation by the insured as 
to the present use of the property was not regarded as material when the insurers 
issued or transferred the policies in suit to vag 

[8] If the provision that the house was “to be occupied only for dwelling 
purposes” be treated as a continuing warranty or promissory warranty, such pro- 
vision is still immaterial. Section 6126 of the Code applies to promaneory war 
raities. Continental Fire Insurance Co. v. Whitaker, 112 Tenn. 151, 79 S. W. 119, 
64 L. R. A. 451, 105 Am. St. Rep. 916; Hughés Bros. v. A&tna Ins. Co., 148 Tenn. 
293, 255 S. W. 363. 

{9] A change in the use of premises which does not enhance the risk is at 
immaterial change and an immaterial breach of a stipulation as to use. 26 C. J. 
199, and cases cited. 


he chancellor’s finding and the proof indicates that this house was not 
occupied as a dwelling when the policies in suit were sued or transferred to 
Cooley. If the premises was used for road house or like purposes when the policies 
were issued or transferred to Cooley and continued to be used for such purposes, 
the risk of loss was not enhanced. As a matter of fact there was no change in 


actual use and therefore no change from the use described in the policy that was 
material. 


on 


The next defense, interposed by three of defendant insurance companies, is 
that the amount of insurance in force at the time of the fire exceeded the amount 
permitted by the policies. The insurance on the building was as follows: 
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North British & Mercantile Insurance Company, $1,000. Issued to Hood, from 
whom Cooley bought, and transferred to Cooley July 5, 1929. This policy con- 
tained no restriction upon the amount of insurance. East & West Insurance Com- 
pany, $2,000. Rhode Island Insurance Company, $1,000. American Insurance Com- 
pany, $4,000. Total insurance $8,000. 

The policy of the North British & Mercantile Insurance Company was not 
issued from the same agency that wrote the other policies. The other three 
policies, aggregating $7,000, were all issued by the Chatanooga Insurance Agency, 
a partnership. 5 

The certificates of authority to the Chattanooga Insurance Agency from the 
three companies involved are filed herein. The Chattanooga Insurance Agency 
was clearly a general agent of these three insurance companies under repeated 
decisions of this court. Murphy y. Southern Life Ins. Co., 62 Tenn. (3 Baxt.) 440, 
27 Am. Rep. 761; Duluth National Bank v. Knoxville Fire Ins. Co., 85 Tenn. 77, 
1 S. W. 689, 4 Am. St. Rep. 744; A&tna Life Ins. Co. v. Fallow, 110 Tenn. 720, 
77S. W. 937. 

The policy of the American Insurance Company was issued on April 14, 
1930. The policy of the East & West Insurance Company was issued on October 
19, 1929. The policy of the Rhode Island Insurance Company was issued Decem- 
ber 18, 1929. Each of these policies contained a provision limiting the total amount 
of insurance on the building to $6,200. The policy issued by the East & West 
Insurance Company being for $2,600 and the policy issued by the Rhode Island 
Insurance Company being for $1,000, when the policy of the American Insurance 
Company for $4,000 was issued, this made an aggregate of $7,000 of insurance 
written upon this buliding by the same agents. 

[10] So far as the American Insurance Company is concerned, the action of 
the agent in issuing a policy which, to its knowledge, made the total insurance 
exceed the stipulated amount, was a clear waiver on the part of that company of 
the limitation upon the total insurance. 

[11] The case with respect to the American Insurance Company falls directly 
within the authority of Life & Casualty Ins. Co. v. King, 137 Tenn. 685, 195 
S. W. 585. The insurer, at the time of the issuance of this policy, had knowledge 
of existing facts which, if insisted upon, would have invalidated the contract from 
its very inception. Such knowledge constitutes a waiver of conditions in the con- 
tract inconsistent with the known fiets and the insurer is precluded thereafter 
from asserting the breach of such conditions. 

[12] The knowledge of agents, such as the Chattanooga Insurance Agency, is 
imputable to their principals, not only under Life & Casualty Ins. Co. v. King, 
and cases therein cited, but on authority of the cases just before cited dealing 
with the authority of general agents. 

We think that the East & West Insurance Company and the Rhode Island 
Insurance Company are also precluded from insisting upon a forfeiture of the 
policies issued by them, by reason of overinsurance, but for a different reason. 

The American Insurance Company policy was issued on April 14, 1930. The 
fire occurred on June 18, 1930, more than two months later. The Chattanooga 
Insurance Agency, agents of the East & West Insurance Company and the Rhode 
Island Insurance Company, acquired information imputable to their principals of 
the breach of the $6,200 limitation when the American Insurance Company policy 
issued at the hands of these agents. 


[13] It is quite generally held that where agents, such as the Chattanooga 
Insurance Agency, subsequent to the issuance of a policy prohibiting or restricting 
further insurance, have written other policies for the same insured, but for other 
insurance companies they represent, their knowledge as to the existence of such 
other policies is the knowledge of the first insurer. It is so held in Equitable Ins. 
Co. v. McCrea, Maury & Co., 76 Tenn. (8 Lea.) 541, and, among other cases, we 
refer to Hagan vy. Merchants’, etc., Ins. Co., 81 Iowa, 321, 46 N. W. 1114, 25 Am. 
St. Rep. 493: Hadley v. New Hampshire Fire Ins. Co., 55 N. H. 110; Bradbury 
v. Insurance Co. of State of Pennsylvania, 119 Me. 417, 111 A. 609, and cases col- 
lected under 26 C. J. 300, § 371. ; 

It was intimated in Haverly v. Fire Insurance Co., 138 Tenn. 557, 199 S. W. 
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393, that the company issuing the first policy and restricting the amount of insur- 
ance would not be affected by the knowledge of its agent, who as agent for 
another company wrote a policy which made the total insurance exceed the limit 
prescribed in the first policy. This expression was not necessary to a decision ot 
that case. The first company had ceased to do business in this state and the agent 
was no longer its agent at the time he wrote the second policy. As observed before, 
the intimation is opposed to the weight of authority. 

[14] Under many decisions, when the insurer acquires knowledge that other 
insurance has been effected making the total insurance exceed the limit fixed by 
it, the insurer is thereby put to an election. The insurer must either declare a 
forfeiture within a reasonable time or be held to have acquiesced in the over- 
insurance. Watkins v. U. S. Casualty Co., 141 Tenn. 583, 214 S. W. 78; West- 
chester Fire Ins. Co. v. McAdoo (Tenn. Ch. App.) 57 S. W. 409. 

If notice of a breach of condition is given to an insurer before loss, good 
faith requires the insurer, if it intends to claim a forfeiture, to do so with rea- 
sonable promptness and to give the insured an opportunity to protect himself by 
procuring other insurance. Under such circumstances the insurer ought to speak. 

“The true rule seems to be that while mere silence on the part of the insurer 
does not ordinarily furnish sufficient grounds of a waiver of a right of forfeiture 
on its part, yet, on the other hand, the insurer must on receiving notice of a 
right of forfeiture act with reasonable diligence, if by its failure to do so the 
insured would be led to beleive that his policy remained in force and afforded him 
indemnity. That is, the failure on the part of the insurer to cancel a contract of 
insurance when notice is brought home to it of a cause of forfeiture is, as a 
general rule, deemed on election that the contract may remain in force and pre- 
vents the insurer from subsequently insisting upon the forfeiture.” York v. 
Sun Ins. Co., 66 Ind. App. 269, 113 N. E. 1021, 1023. 

“If the notice of forfeiture is given the insurer before the destruction of the 
property, it is the duty of the insurer to take some affirmative action by which to 
express dissent in an unequivocal way, and put the assured on notice that the 
forfeiture will be claimed. That is to say, before the damage has occurred, and 
after notice of forfeiture, a waiver of the forfeiture may be inferred from mere 
silence on the part of the insurer if it be for such an unreasonable time as to 
imply the purpose not to insist on the forfeiture.” Southern States Fire Ins. Co. 
v. Kronenberg, 199 Ala. 164, 74 So. 63, 67. 

Other authorities to the same effect will be found collected in 26 C. J. p. 

30, § 414, 
_ The case of Dale vy. Continental Ins. Co., 95 Tenn. 38, 31 S. W. 266, is not 
in conflict with the foregoing. In that case there was a failure to pay an install- 
ment of premium due on a policy, which failure, by the terms of the contract, 
had the effect of suspending the policy. The insured wrote the company that he 
expected to pay shortly, the letter appearing to have been received the day the 
installment was due. Three days of grace were allowed as to the maturity of the 
installments of premium. Five days after the last day of grace the company wrote 
the insured a letter showing that they treated the policy as suspended and request- 
ing an early remittance to revive the insurance. The letter of the insurance com- 
pany was written on the day that the loss occurred and no doubt before the com- 
pany had knowledge of the loss. Silence of the insurer for so short a time as 
five days after knowledge of ground for forfeiture was naturally held not an 
estoppel or waiver. 

[15] In the case before us the insurers remained silent for more than two 
months after knowledge of the additional insurance. 


[16] It is said that the agents representing the three companies making the 
overinsurance defense had no knowledge of the existence of the North British & 
Mercantile Insurance Company’s policy amounting to $1,000. That, even if there 
was a waiver of the $6,200 limit, such limit was waived only to the extent of 
permitting $7,000 of insurance, the amount written by the Chattanooga Insurance 
Agency. The chancellor evidently did not credit the contention that the Chattanooga 
Insurance Agency was without knowledge of the existence of the North British 
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& Mercantile Insurance Company’s policy. Whatever the knowledge of this agency 
was, however, the $6,200 limit was waived and no other limit was fixed, and we 
think insurance up to the insurable value of the property was thereupon per- 
missible. 

The foregoing disposes of the principal contentions made in behalf of the 
insurance companies. Some other suggestions made by them have been considered 
but deemed unavailing. There is no charge of bad faith with respect to procuring 
the insurance policies in suit made against the husband of the complainant except 
that by the acceptance of the policies, he constructively misrepresented the use of 
the premises. The chancellor found no indication in the record that the fire was 
of incendiary origin and that was not intimated in the pleadings or in the argu- 
ment. To an ordinary man, the increase in hazard between the use of premises for 
a road house ad its use for a dwelling house, and the consequent increase in the 
insurance rate upon such premises would not occur. We think the insurance com- 
panies have little cause of complaint, if they are misled as to the character of a 
risk by the reports of their own employees, upon which reports they rely. 

It follows that we think the lower courts were in error in dismissing the 
hill of the complainant. A full recovery upon the policies is decreed, to be appor- 
tioned between the complainant and cross-complainant according to their interests. 

The chancellor allowed a comparatively small penalty, by way of attorney's 
fee, in favor of the mortgagee. The Court of Appeals approved this and we see 
no reason to interfere. The costs of the cause will be taxed to the several insur- 
ance companies in proportion to their respective liabilities. 


HALIFAX FIRE INS. CO. OF HALIFAX, NOVA SCOTIA, CANADA v. 
COLUMBIAN NAT. FIRE UNDERWRITERS’ AGENCY OF 
CLEVELAND, OHIO. No. 9870. 

Court of Civil Appeals of Texas. Galveston. July 13, 1933. 

Rehearing Denied Sept. 20, 1933. 

63 Southwestern Reporter (2d) 750. 

4, INSURANCE. 

As respects fire insurer’s suit under subrogation assignment by insured against 
explosion insurer for share of money paid to insured not knowing explosion 
caused fire, plaintiff must prove allegations of its complaint. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Errror from District Court, Harris County; Ben F. Wilson, Judge. 

Action by the Columbian National Fire Underwriters’ Agency of Cleveland 
Ohio, against the Halifax Fire Insurance Company of Halifax, Nova Scotia, Can- 
ada. To review a judgment for the plaintiff, defendant brings error, and _ plaintiff 
moves for dismissal of the writ of error. 

Motion overruled, and case reversed, and remanded. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
plaintiff in error. 


Bryan & Bryan, of Houston, for defendant in error. 

LANE, Justice. 

This suit was brought by Columbian National Fire Underwriters’ Agency ot 
Cleveland, Ohio, hereinafter for convenience referred to as the fire insurance com- 
pany and as appellee, against Halifax Fire Insurance Company of Halifax, Nova 
Scotia, Canada, hereinafter for convenience referred to as the explosion compan) 
and as appellant. 


The fire insurance company alleged that on the 20th day of December, 1930, 1t 
issued to J. E. Buckley, of Houston, a $7,000 fire insurance policy on a dwelling 
situated at 4020 Mount Vernon street in the city of Houston, and one for $250 on 
a garage, both for the term of three years. Copies of the policies issued by the 
plaintiff fire insurance company were attached to the plaintiff's petition and made 
a part thereof. It contained a provision that the company should not be liable for 
loss caused directly or indirectly by explosion of any kind. The plaintiff further 
alleged that on or about the 20th day of December, 1930, the defendant, the explo- 
sion company issued to J. E. Buckley an explosion policy No. 106 in the same 
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amounts, on the same property, for the same term as the plaintiff's fire policy: 
that the property and interest of Buckley in the premises was the same; that on 
December 31, 1930, Buckley reported that the house had been destroyed by fire: 
that this destruction occurred while both policies were in force; that after plain- 
tiff received the loss notice from Buckley, it adjusted the loss with him for 
$6,600 on January 2 27, 1931, and paid him that sum, believing that he had sustained 
a loss by fire to that amount; that there was an explosion in the house insured 
and that the loss incurred by Buckley was caused by said explosion and not entirel, 
by fire; that as a result of the explosion the fire which destroyed the house was 
started; that there was no fire in the house prior to the explosion, and that the 
explosion caused the fire; that the damage caused by the explosion was $5,000. 

That the plaintiff did not know about the explosion until the 9th of March, 
1931, whereupon it demanded of the defendant a contribution on the loss and the - 
defendant refused to pay anything; that it is entitled to recover from the defend- 
ant $5,000 as a proportionate share of the amount paid Buckley; that .plaintiff 
paid Buckley $6,600, representing a total loss to the property, and after making 
that payment and on the 9th of March, 1931, notified the defendant that an explo- 
sion had preceded the fire and demanded that the defendant pay a proportionate 
part of the loss. That the defendant became liable to pay to Buckley an amount 
equal to the damage sustained by explosion, and the defendant has refused to pay 
the plaintiff any money and denied liability. That on September 1, 1931, plaintiff 
received from Buckley a subrogation assignment under which plaintiff became the 
assignee of and subrogated to the rights of Buckley against the defendant under 
the explosion contract. Plaintiff pleaded the verbiage of that subrogation or 
assignment agreement and alleged that Buckley had performed all the conditions 
of the contract, and that as a result of this subrogation agreement the plaintiff 
hecame subrogated to Buckley’s rights and is entitled to recover from the defend- 
ant under the explosion policy the sum of $5,000 with 6 per cent. interest from 
March 9, 1931. Plaintiff prayed for judgment for $5,000 and interest. 

On the 30th day of November, 1931, the court rendered and caused to 
entered of record its judgment, reading as follows: 

“On this, the 30th day of November, A. D. 1931, came on to be heard the 
above entiled and numbered cause, wherein the Columbian National Fire Under- 
writers Agency of Cleveland, Ohio, is plaintiff, and the Halifax Fire Insurance 
Company of Halifax, Nova Scotia, is defendant, at which time plaintiff, by its 
attorneys appeared before the court and furnished the court all the necessary 
proof, and the court finding that defendant, though duly served with process, on 
the 2nd day of November, A. D. 1931, requiring it to appear and answer herein by 
the 23rd day of November, A. D. 1931, further finds that defendant herein failed 
to appear and answer the citation in the above numbered and styled cause on the 
23rd day of November, A. D. 1931, or any time thereafter, but wholly made 
default, and failed to appear and answer herein in its behalf. 

“Where i’ the Columbian National Fire Underwriters’ Agency of Cleveland, 
Ohio, plaintiff, by virtue thereof, should, and ought to recover against the said 
Halifax Fire Insurance Company of Halifax, Nova Scotia, Canada, defendant 
herein, its claim by virtue and occasion of the premises, and it being found to the 
satisfaction of the court that the amount of the principal claim of the Columbian 
National Fire Underwriters Agency of Cleveland, Ohio, is Five Thousand and 
No/100 ($5,000.00) Dollars, with interest thereon at the rate of six per cent. (6%) 
per annum from the 9th day of March, A. D. 1931, it is therefore ordered, 
adjudged and decreed that the plaintiff herein do have and recover of the defend- 
ant hereinabove named, the sum of Five Thousand and No/100 ($5,000.00) Dollars, 
with interest thereon at the rate of 6% per annum from the 9th day of March, 
A. D. 1931, until paid, and further, that the plaintiff do have and recover all 
costs in its behalf expended, for all of which let execution issue.” 


pe 


This cause was brought to and is now pending in this court upon a writ of 
error upon a petition filed therefor on the 16th day of May, 1932, by appellant. 
On the 18th day of January, 1932, the trial judge approved the following 
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instrument as “a full and fair statement of all the facts proven on the trial of this 
cause” : 
“Columbian National Fire Underwriters Agency of Cleveland, Ohio, v. Halifax 
Fire Insurance Co. No. C-199—936. 
“In the District Court of Harris County, Texas, 6lst Judicial District. 
“November 30th, 1931. 

“The following constitutes and is the evidence introduced upon the trial of the 
above entitled and numbered cause. 

“The plaintiff introduced in evidence its subrogation receipt, as follows: 
“*The State of Texas, County of Harris. 

“Whereas, the Columbian National Fire Underwriters Agency, of Cleveland, 
Ohio, did insure J. E. Buckley, of Houston, Harris County, Texas, under its 
policy No. DU-117844, issued at its Houston Agency, as follows: 

“*Seven Thousand ($7,000.00) Dollars, on dwelling, located at No. 4020 Mount 
Vernon Street, in Montrose Addition to the City of Houston, and Two Hundred 
Fifty ($250.00) Dollars on the servants’ house and garage, located at the same 
address, against loss by fire, said policy being for three (3) years, commencing 
on the 20th day of December, A. D. 1930, and continuing until the 20th day oi 
December, A. D. 1933, said policy contract containing a loss payable or mortgage 
clause in favor of Grand Lodge of the Order of Sons of Herman of the State 
of Texas, San Antonio, Texas, and 

“Whereas, the Halifax Fire Insurance Company, of Halifax, Nova Scotia, 
did insure J. E. Buckley of Houston, Harris County, Texas, under its Policy No. 
106 issued at its Houston Agency, as follows: 

“Seven Thousand ($7,000.00) Dollars on the dwelling described above, and 
Two Hundred Fifty ($250.00) Dollars on the servants’ house and garage situated 
on the same premises, as above described, against all direct loss of damage by 
explosion for three (3) years, commencing on the 20th day of December, A. D 
1930, and continuing until the 20th day of December, A. D. 1933, said policy con- 
tract containing a mortgage clause with full contribution in favor of legal holde: 
of notes, as first mortgagee, or Trustee, as such interest may appear, and 

“Whereas, I am informed by neighbors that on the 30th day of December, 
A. D. 1930, an explosion occurred in the dwelling described above, which explosion 
was followed by a fire, and 

“*Whereas, as the result of, and by virtue of said explosion and the tire 
following, the property above described and insured as above described, was dam- 
aged or destroyed to the amount of Sixty-Six Hundred ($6600.00) Dollars, and 

‘Whereas, the Columbian National Fire Underwriters Agency, of Cleveland, 
Ohio, without full knowledge of the extent of the loss caused by the explosion 
and/or by fire, or both, paid to the said J. E. Buckley, the total sum of Sixty-Six 
Hundred ($6600.00) Dollars, said payment including the interest of mortgagee 
named above, said Sixty-Six Hundred ($6600.00) Dollars being in full settlement 
and compensation for the total loss sustained on the above structure by virtue of 
the explosion, as well as the fire resulting therefrom; 

“‘Now, therefore, know all men by these presents, that I, J. E. Buckley, 
assured named above, in consideration of the sum of Sixty-Six Hundred ($6600.00) 
Dollars, to me in hand paid by the Columbian National Fire Underwriters Agency 
of Cleveland, Ohio, in full settlement of my claims against said company, as well 
as the Halifax Fire Insurance Company of Halifax, Nova Scotia, by reason oi 
said loss and damage occasioned by the explosion referred to and resulting fire, 
do hereby assign, set-over, transfer and subrogate to the said Columbian National 
Fire Underwriters’ Agency of Cleveland, Ohio, all the rights, claims, interest, 
choses, or things, and/or causes of action by virtue of contract or otherwise, 
which I may have against the Halifax Fire Insurance Company of Halifax, Nova 
Scotia, by virtue of the contract of insurance described above, and the explosion 
described above, or for any other reason, as well as any claim, right, interest or 
cause of action against any other party, person, or corporation, who may be liable, 
or hereafter adjudged liable by virtue of contract or otherwise for the damage, 
and/or destruction of said property by virtue of said explosion and as the result 
thereof, to the extent of Sixty-Six Hundred ($6600.00) Dollars, and for the con- 
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sideration herein named, I do further empower the said Columbian National Fire 
Underwriters Agency of Cleveland, Ohio, to sue, compromise, and/or settle iti 
my name or otherwise, as it shall determine, on the above entitled claim and 
cause of action, and interest herein assigned and subrogated, and it, the said 
Columbian National Fire Underwriters Agency of Cleveland, Ohio, is hereby fully 
substituted and subrogated in and to my place and to all of my rights, claims and 
causes of action in the premises as aforesaid, to the extent of the amount so 
paid, it being expressly stipulated that any action taken by said Columbian National 
Fire Underwriters Agency of Cleveland, Ohio, shall be without charge or cost 
to the undersigned, J. E. Buckley, and it is further expressly agreed and stipu- 
lated and particularly on the part of the undersigned, that said insurance company, 
to-wit: the Columbian National Fire Underwriters Agency of Cleveland, Ohio, 
shall have the absolute control and management of any such action or actions, 
whether in my name or in their name or otherwise. 

“Witness my hand, at Houston, Texas, this the Ist day of September, A. D. 
1931 

“*). BE. Buckley. 
“'The State of Texas, Couniy of Harris. 

“Before me, the undersigned authority, on this day personally appeared 
J. E. Buckley, known to me to be the person whose name is subscribed to the 
foregoing instrument, and he acknowledged to me that he executed the same 
ior the purposes and consideration therein expressed. 

“*Given under my hand and seal of office, this Ist day of Sept. A. D. 1931. 
Austin Y. Bryan, Jr., Notary Public, in and for Harris County, Texas.’ 

“It is agreed that the foregoing constitutes the evidence introduced upon 
the trial of this cause. 

“IT hereby certify that the foregoing statement of facts is a full and fair 
statement of all the facts proved on the trial of this cause. 

“Will C. Thompson, 
“Attorney for Defendant. 
“Thompson, Knight, Baker & Harris, 
“Attorneys for Defendant. 

‘Approved Jan. 18, 1932. 

“Ben F. Wilson, Judge.” 

Such statement of facts was filed in the trial court on the 18th day of 
January, 1932, and in this court on the 23d day of June, 1932. 

Prior to the perfecting of said writ of error, appellant filed a petition in 
the trial court to have the judgment rendered against it set aside and a new 
trial granted it upon equitable grounds. Citation in such matter was issued 
and served on appellee and it filed answer therein and, so far as shown, such 
suit has not been disposed of. 

[1] Appellee presented a motion in this court to dismiss the writ of error 
proceedings because of the pendency of the suit to set aside the judgment of 
the court below from which the writ of error is prosecuted. 

At a former day of this term of this court such motion was granted and an 
opinion of dismissal was filed in this court. Upon motion of appellant for a 
rehearing of said motion, and upon further consideration thereof, we have 
reached the conclusion that the motion for rehearing should be granted and our 
lormer order set aside, and it is therefor ordered that such opinion be and the 
same is withdrawn and the motion to dismiss is refused. 

In support of our conclusions and order above made, we cite the following 
authorities: Seguin v. Maverick, 24 Tex. 526, 76 Am. Dec. 117; Camden Fire 
Ins, Co. vy. Hill (Tex. Com. App.) 276 S. W. 887, at page 894; Best v. Nix, 6 Tex. 
Gv. App. 349, 25 S.W. 130; Plummer v. Power, 29 Tex. 14, and many other 
cases cited by appellant in its motion for hearing. 

_ [2] We are also met with a motion of appellee to strike out the statement 
o facts filed in this cause in this court, upon the contention that the same was 
neither agreed to nor signed in behalf of appelle, nor was it prepared by the 
official stenographer of the trial court from any transcript of the evidence filed 
by such stenographer with the clerk of the court; that there is no certificate 
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of disagreement of the parties relative thereto; that the same has not been 
approved by the trial judge in the manner required by the statutes; and that it 
is shown on the face of such statement that it was filed in the trial court at a 
time when no appeal was pending, and when no notice of appeal had been given 
and no writ of error had been perfected. 

We overrule the motion. Appellee makes no contention or claim that the 
statement of facts, approved by the trial judge, which contains the certificate 
of the judge, is erroneous as to the facts proven. It makes no contention that 
such statement does not fully and fairly set out all the evidence introduced at 
the trial of the case 

Ot course, the statement was not prepared by the court stenographer, as no 
stenographer was used in the trial of the cause. 

The question of statement of facts is covered by articles 2238 to 2244. These 
various articles cover a situation where a reporter is present at a trial and 
where no reporter is present. They cover a situation where the parties agree 
on the statement of facts, and a situation where the parties do not agree on the 
tatement of facts. The statement of facs herein is prepared and filed in con- 
formity with these articles. 

The question of the mechanics or the part of the trial judge is mentioned as 
tar back as 1854 in the suit of Kelso v. Townsend, 13 Tex. 140. 
language used in that opinion is the following: 

“It is not, however, to be supposed, that it was intended to leave it in the 
power of one party to defeat the object of the statute; and we believe that the 
nnplied right would be in the Judge to certify under his seal a correct statement 
of the facts. * * * But it is said that the Judge has not, in this case, made out 
his own statement of the facts, but has certified to the correctness of the state- 
ment of one of the parties. If he was satisfied that the statement, presented to 
him by the only party who chose to comply with the law, was correct, that it 
corresponded with his own recollection of -the evidence, his adoption of that 
statement was certainly a compliance with the spirit of the statute, the main 
object of which was to secure a correct statement of the facts, to become a part 
of the record. 


Among other 


“We believe that it may fairly be presumed irom the record, that the appellee 
declined making a statement, and also refused to give his assent to the correct- 
ness of the one made out by the appellant; and under the circumstances, the 
statement of the facts in this case must be regarded as a part of the record.” 

In Barcus v. Case Threshing Machine Campany (Tex. Civ. App.) 197 S. W 
478, 479, it is said: “The statement of facts is a part of the record made by the 
district court, and motions affecting such record and to make it speak the truth 
hould be properly hled in that court.” 

In Inter-Ocean Casualty Co. vy. Johnston (Tex. Civ. App.) 47 S.W.(2d) 696, 
698, it is said: “We are confronted at the outset with the motion of appellee to 
strike the statement of facts, first, because same was not approved by the 
attorney for the appellee; and, second, because the statement of facts is in 
narrative form and not in question and answer form as required by Revised 
Statutes, article 2239, as amended in 1931, 42d Legislature, First Called Session, 
page 75, chapter 34, section 3 (Vernon’s Ann. Civ. St. art. 2239). The statement 
of facts shows to have been approved, signed, and ordered filed by the trial 
judge and is therefore sufficient without being signed by the appellee or his 
attorney. The presumption is that the parties failed to agree, although it 1s 
lot so stated by the trial judge. Bath v. Houston & T. C. Ry. Co., 34 Tex. Civ 
App. 234, 78 S. W. 993; McGlasson v. Fiorella (Tex. Civ. App.) 228 S. W. 254: 
Thurman vy. First State Bank of Carbon (Tex. Civ. App.) 300 S. W. 123.” 

See, also, Martin v. Martin (Tex. Civ. App.) 229 S. W. 695; Fort Worth 
Pub. Co. v. Armstrong (Vex. Civ. App.) 175 S. W. 1113; Camden Fire Associa- 
tion vy. Railway Company (Vex. Civ. App.) 175 S. W. 816; Darcy & Wheeler v 
Turner & Co., 46 Tex. 30, and other cases cited by appellant in its reply briet. 

|3, 4] Appellant, for reversal of the judgment, contends that before appellee 
could lawfully recover judgment against appellant it must prove by some legal, 
competent, and admissible evidence that it issued any fire insurance policy to 
J. E. Buckley, as alleged by the plaintiff; that appellant issued any explosion 
insurance policy to Buckley, as alleged by the plaintiff; that if either of such 
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policies was issued to Buckley insuring his house against loss by fire or explosion, 
that such house was damaged by explosion or by fire, as alleged by the plaintiff ; 
that appellee was not liable for the destruction of the house by the terms of a 
policy issued by it to Buckley, as alleged in the plaintiff's petition, and that 
ippellant was liable therefor under the terms of the explosion policy issued by 
t; and that since no proof oi any of the things mentioned was made, as shown 
by the statement of facts, the court erred in rendering any judgment against 
appellant. 

We think the contention of appellant should be sustained. Since the state- 
ment of facts filed in this court, approved by the trial judge, purports to contain 
a full and fair statement of all the facts proven on the trial of the cause, we 
must look to such statement alone to determine what facts were proven. 

When looking to such statement of facts, we find that though the plaintiff 
ileged that appellant issued an explosion policy to Buckley, no proof was made 

i such allegation; that though the plaintiff alleged that it issued a fire policy 

Buckley, no proof was made of such allegation; that though the plaintiff 
al ged a fire and explosion occurred, no proof was made of such allegations: 

hat though the plaintiff alleged that the alleged fire and explosion injured 
tuckley’s house, no proof was made of such allegation; that though the plaintiff 
alleged that the damage to Buckley's house by fire and explosion was $5,000, 
no proof of such allegation was made. All and each of such allegations in the 
plaintiff's petition were necessary to set out a cause of action against appellant, 
and since no proof was made of any of them, the judgment rendered was with- 
out evidence to support it. 

Our conclusion is that the ———— is without evidence to support it, and 
herefore it should be reversed and the cause remanded, and it is accordingly so 
rdered 

Reversed and remanded. 

HOME INS. CO. OF NE\W YORK vy. SHEPHERD et al. No. 1409. 
Court of Civil Appeals of Texas. Waco. Sept. 28, 1933. 
Rehearing Denied Oct. 26, 1933. 
63 Southwestern Reporter (2d) 758. 
1. INSURANCE. 

Waiver of grounds for forfeiture of fire policy need not be based on estoppel 
nor new agreement supported by consideration. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. INSURANCE. 

Local agent’s knowledge of suit to foreclose mechanic’s lien acquired in con- 
nection with attachment of rider to fire policy making loss payable to lien claim- 
ants as their interests should appear, or the collection of premiums thereon, would 
he imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

\ny knowledge of foreclosure of mechanic’s lien acquired by adjuster in ad- 
justment of fire loss would be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE. 

\ny recognition of validity of fire policy and liability for loss thereunder by 

urer after knowledge by local agent or adjuster of proceedings to foreclose me- 
as inic’s lien waived ne to forfeit policy because of such proceedings. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 
>. INSURANCE. 

New contract to pay amount agreed upon in adjustment of fire loss arises 
upon completion of adjustment agreed to by both insurer and insured. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

6. INSURANCE. 

Any grounds of forfeiture of which adjuster has notice or knowledge at time 
of adjustment of fire loss are waived. 

(For other cases, see Insurance, Dec. Dig. § 397.) 
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7. INSURANCE. | 

Fire insurer waived right to forfeit policy because of pendency of proceedings 
to foreclose mechanic’s lien, where adjuster and local agent had knowledge of pro- 
ceedings to foreclose lien and adjustment was made and voucher issued. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from District Court, Leon County; S. W. Dean, Judge. 

Suit by M. A. Shepherd and others against Home Insurance Company of New 
York. From an adverse judgment, defendant appeals. 

Affirmed. 

Neary & Rogers, of Dallas, for appellant. 

Seale & Seale, of Centerville, M. L. Bennett, of Normangee, and Bowers & 
Bowers, of Caldwell, for appellees. 

GALLAGHER, Chief Justice. 


This appeal is prosecuted by the Home Insurance Company of New York, 
from a judgment awarding M. A. Shepherd, owner, and J. R. and H. P. Woodson, 
partners, doing business under the name of Woodson Lumber Company, mortga- 
gees, a recovery against it on an agreed adjustment of a fire loss. Appellee Shep- 
herd, on October 15, 1931, owned a house situated on certain lots in the town of 
Normangee and occupied the same as a dwelling. He also owned and used in that 
connection certain household furniture situated therein. Said house and lots were 
then incumbered with a mechanic’s lien to secure an indebtedness owed by Shep- 
herd to the lumber company, the amount of which indebtedness was in dispute. 
Appellant, on said date, issued to Shepherd a policy insuring him against loss on 
said building by fire in the sum of $1,500 and against loss on his furniture situated 
therein in the sum of $500. The premium on said policy was not paid at the time 
it was issued and appellant’s agent retained possession thereof. Shortly after the 
issuance of said policy, Woodson Lumber Company instituted suit to recover its 
debt and foreclose its lien on said house and the lots on which the same was sit- 
uated. On June 21, 1932, the lumber company recovered a judgment against Shep- 
herd in the sum of $999, with foreclosure of mechanic’s lien on said house and 
lots to secure the same. Shepherd, being dissatisfied, prosecuted an appeal from 
said judgment. On the 12th day of July, 1932, at the instance of the lumber com- 
pany, appellant’s agent attached a rider to said policy making any loss thereunder 
payable to such lumber company as interest might appear. Thereafter, on August 
12, 1932, the lumber company made a payment on the premium due on said policy. 
On August 27, 1932, the entire building and a part of the furniture covered by 
such policy were destroyed by fire. Some time thereafter Mr. Burns, appellant’s 
adjuster, took up with Shepherd the settlement of his claims under said policy. 
An agreement was reached between them that appellant should pay $1,500, the full 
amount of insurance on the house, and should pay $303 for loss on the furniture, 
aggregating the sum of $1,803. This agreement was made about September 15, 
1932. Shortly thereafter appellant sent to Shepherd a formal proof of loss and he 
signed the same and delivered it to appellant’s local agent. Appellant then issued 
its voucher, payable to Shepherd and Woodson Lumber Company jointly, for the 
sum of $1,803, and sent the same to its local agent. Thereafter, about the 8th of 
October, 1932, Shepherd paid appellant’s local agent the balance of the premium 
due on said policy and said agent gave him a receipt in full therefor. Shepherd 
and the lumber company could not agree with reference to the division between 
them of the proceeds of said voucher. 

Shepherd then instituted this suit and elleged the issuance of said policy, the 
loss thereunder, the adjustment of such loss, and the issuance of said voucher, and 
demanded that said voucher be delivered into court and that the court apportion 
the proceeds thereof. The lumber company joined in said demand and set out its 
specific contentions with reference to the disposition of the proceeds of such 
voucher. Appellant, on being served with citation in this cause, recalled such 
voucher from the hands of its local agent and same was returned to it. Ap- 
pellant then filed in the cause its original answer, in which it alleged affirm- 
atively that it had issued such policy of insurance to Shepherd as insured and to 
the lumber company as mortgagees; that a loss occurred; that it, through its ad- 
juster, agreed with Shepherd and such mortgagees that the amount of loss for 
which it was liable was the sum of $1,803; and that pursuant to such adjustment 
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and agreement it issued its voucher in said sum, made the same payable to Shep- 
herd and such mortgagees, and sent the same to its local agent for delivery. Ap- 
pellant, however, pleaded that said policy provided, in substance, that it should be 
void if before a fire occurred, the insured should obtain or receive information 
that foreclosure proceedings had been commenced, and that such provision was ap- 
plicable both to the insured and to the mortgagees, to whom, by the terms of the 
rider, any loss under such policy was made payable. Appellant further alleged 
that both Shepherd and such mortgagees had notice of the foreclosure proceed- 
ings above recited and failed to notify appellant and obtain its consent that the 
policy should continue in force notwithstanding same. Appellant further alleged 
that the adjustment made by its representative Burns with appellees, and the issu- 
ance by it of its voucher payable to them for full settlement of their claims under 
such policy, were done wholly without knowledge of the institution and prosecu- 
tion of such foreclosure proceedings, and that same could not therefore constitute 
a waiver of its right to avoid liability under said provisions of such policy. Ap- 
pellees alleged affirmatively that appellant’s local agent, before the fire, had notice 
of the pendency of such foreclosure proceedings, and that appellant’s representative 
Burns, who made the adjustment and agreement upon the amount of the loss, had 
such notice before such adjustment and agreement were made. 

There was a trial to the court and judgment in favor of both Shepherd and 
the lumber company against appellant for the sum of $1,500 for loss of the house, 
and in favor of Shepherd alone against appellant for $303 for the loss on fur- 
niture, with interest from date of the judgment at the rate of 6 per cent. per an- 
num. Said judgment contained further provisions with reference to the division 
of the recovery, which are immaterial in this cause. 

Opinion. 

Appellant presents various assignments of error. The principal contention 
urged therein is that the testimony is insufficient to show a waiver by it of its 
right to avoid liability on said policy because of the institution by the lumber 
company of suit to foreclose its mechanic’s lien and the prosecution of the same 
to judgment. Appellees introduced testimony that Shepherd discussed with ap- 
pellant’s local agent the filing of the suit by the lumber company to foreclose its 
lien on said house and lots, at and about the time such suit was filed and fre- 
quently thereafter; that appellant’s local agent, after he had attached the rider 
providing for payment of loss to the lumber company, applied to such company 
for payment of the balance due on the premium and threatened to cancel the pol- 
icy if it was not paid; that the lumber company’s representative, Mr. Templeman, 
thereafter paid the balance of the premium due on the house and that at the time 
of the issuance and attachment of the rider, at the time of making such payment 
on the premium, and thereafter, he talked to appellant’s agent about the lumber 
company’s suit against Shepherd on his mechanic’s lien notes on said property; 
that Shepherd, in a conversation with appellant’s adjuster, Burns, at the time of 
the adjustment and agreement to pay said sum of $1,803 in full of liability on said 
policy, in reply to an inquiry by Burns with reference to whether there was any 
incumbranece on the property, stated to him that the lumber company held some 
notes against it and that one was in litigation, and that appellant’s local agent sug- 
gested that that was immaterial and that the voucher should be made payable to 
both Shepherd and the lumber company. Burns did not testify. Appellant’s local 
agent testified that Shepherd had talked to him about the suit ever since it was 
filed: that he knew at the time he attached the rider to the policy that the lumber 
company did have a lien on the house, and made the loss clause payable to such 
company because of that fact. He further testified that he remembered that at the 
time of the adjustment Shepherd told Burns that he owed the lumber company on 
the property; that they had sued him and had a judgment against him. Otherwise 
his testimony tended to contradict the testimony above recited. Shepherd further 
testified that after such adjustment appellant sent him proofs of loss in accordance 
therewith to be executed by him, which he did execute and return to it, and that 
shortly thereafter appellant’s voucher for said sum of $1,803, payable both to him 
and the lumber company, was sent to appellant’s local agent, who refused to de- 
liver the same because of the dispute between the payees over the division of the 
Proceeds. On or shortly before the 8th day of October thereafter, Shepherd paid 
appellant’s local agent that part of the premium on the policy owed for insurance 
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on the furniture covered thereby, and said agent received the same and gave him 
a receipt therefor. The trial court solved conflicts in the testimony in favor of 
the contentions of appellees. 

[1] Waiver of a ground for forfeiture of an insurance policy is essentially 
unilateral in its character, and results as a legal consequence from some act or 
conduct of the company against whom it operates. No act of the insured is made 
necessary to complete it. It need not be founded upon a new agreement nor be 
supported by consideration. Neither is it essential that it be based upon an estop- 
pel. Texas State Mutual Fire Ins. Co. v. Leverette (Tex. Civ. App.) 289 S. W, 
1032, 1034, par. 1 (writ refused), and authority there cited. 

[2-4] Knowledge, if any, of the pendency of the foreclosure suit acquired 
by appellant's local agent in the discharge of his duties in connection with the 
attachment ef the rider io said policy or the collection of premiums thereon, will 
be imputed to appellant, whether communicated to it or not. Texas State Mut- 
ual Fire Ins. Co. v. Leverette, supra (Tex. Civ. App.) 289 S. W. page 1034, par. 
!, and authority there cited. Such knowledge, if any, acquired by appellant's 
edjuster in the process of the adjustment of the loss under such policy, 
likewise acquired in the discharge of the duties of his employment, and will he 
imputed to appellant, whether actually communicated to it or not. Any action 
of appellant after the acquisition of such knowledge by its said representatives, 
or either of them, which recognized the continued validity of said policy and its 
ability resulting from the destruction of the property covered thereby, amounted 
to a waiver of the right to urge the pendency of said suit as a defense to such 
liabilitv. Texas Stete Mu ual Fire Ins. Co. v. Leverette, supra (Tex. Civ. App.) 
289 S. W. page 1034, par. 2, and authority there cited. 

[5-7] Appellant nowhere questions the authority of Burns to act for it in 
the adjustinent of the loss on the property covered by said policy. When an 
adjustment hes been completed and agreed to by both parties, a new contract 
ariscs to pay the amount agreed upon in such adjustinent. 26 C. J. p. 413. § 532, 


Was 


> 
«nd authorities cited in note 28 thereto; Curtis v. Indemnity Company of Amer 
ica, 327 Mo. 350, 37 S.W.(2d) 616, 624, pars. 4 and 5, and authorities ther mck 
Grounds for forfeiture, if any, of which the adjuster has knowledge or notice 
at the time, are waived by such adjustment. German Ins. Co. v. Gibbs, Wilson 
& Co., 42 Tex. Civ. App. 407, 92 S. W. 1068, pars. 10 to 12, inclusive, rehearing 
denied 42 Tex. Civ. App. 407, 96 S. W. 760 ((writ refused); 26 C. J. p. 413, § 532 
There was testimony, as above st ated, showing that the pendency ot foreclosure 
proceedings was disclosed to appe Hlant’s adjuster at the time the adjustment 
was made. Inquiry on his part would doubtless have developed every detail of 
such proceedings. Notwithstanding such information, he completed and agreed 
10 the adjustment, and appellant, with imputed knowledge of the pendency of 
such proceedings, demanded and received from Shepherd formal proofs of loss 
and issued its voucher for the payment of the amount so agreed upon. Appellee’s 
suit was for the amount agreed to be paid in such adjustment and for which 
appellant had issued its voucher. The only specific defense urged by appellant 
in its answer was that the pendency of such proceedings was not. known 
either its local agent or Burns at the time of such adjustment. There was 
testimony that such agents did have such knowledge at that time. The court, 
upon full he: ring cf the issue. rendered judgment for appellees, and will there- 
fore be considered to have tound the same in their favor. Appellant, having 
waived such ground of ferfeiture, could not successfully urge the same to defeat 
lability in this cause. Texas State Mutual Fire Ins. Co. v. Leverette, supra, 
German Ins. Co. v. Everett, 18 Tex. Civ. App. 514, 46 S. W. 95 (writ refused) 
Glens Falls Ins. Co. vy. Bendy (Tex. Com. App.) 58 $.W.(2d) 1, 2, pars. 1 and 2; 
Liverpool & L. & G. Ins. Co. v. Ende, 65 Tex. 118; Central States Fire Ins. G 

Wright (Tex. Civ. App.) 272 S. W. 629 (writ refused). 

The judgment of the trial court is affirmed. 
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UNION ASSUR. SOC., Limited, et al. v. EQUITABLE TRUST CO. et al. 
No. 12716. 
Court of Civil Appeals of Texas. Fort Worth. June 24, 1933. 
Rehearing Denied Sept. 30, 1933. 
63 Southwestern Reporter (2d) 869. 
1. INSURANCE. 


Under fire policy with mortgage clause, owner’s taking out of second policy 
did not affect insurable rights of mortgagees. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Taking out of second fire policy by owner without knowledge or consent of 
mortgagees could not compel mortgagees to forego rights under first policy con- 
taining mortgage clause and look for relief solely to second policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 
Apportionment of loss between fire insurers was proper, 
provided. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

4. INSURANCE. 

Insurer paying fire loss to mortgagees under policy void as to mortgagor was 
subrogated to mortgagees’ rights. 

Policy provided that if, on payment to mortgagees or trustees of any 
loss or damage, insurer should claim that no liability existed as to mort- 
gagor or owner, insurer should to extent of such payment be subrogated 
to mortgagees’ or trustees’ right of recovery and claim on the collateral 
to transferred debt without impairing mortgagees’ or trustees’ right to 
suit, or insurer might pay mortgage debt and require assignment thereof 
and of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. INSURANCE. 

Fire insurer not party to second fire policy taken out by mortgagor without 
mortgagees’ knowledge or consent coyld not have right of subrogation against 
second insurer, where judgment against both insurers apportioned fire loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

6. INSURANCE. 

Interest was properly allowed against fire insurer from date it denied lability 
and refused payment for loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. 
Suit by the Equitable Trust Company and others against the Union Assurance 


Society, Limited, and another. From an adverse judgment, the named defendant 
appeals. 


Affirmed. 

See, also, 58 S.W.(2d) 58. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
appellants. 

Smith & Smith, of Fort Worth, and Benjamin Chilton, of Dallas, for appellees. 

DuUNKLIN, Justice. 

The Union Assurance Society, Limited, has appealed from a judgment rendered 
against it in favor of the Equitable Trust Company, a corporation, and Hugh L. 


Pope, trustees, and the Calvert Mortgage Company on a fire insurance policy 
hereinafter noted. 


where policies so 


The case was tried before the court without a jury, and the facts hereinafter 
— appear in the findings of fact and conclusions of law filed by the trial 
judge. 

On May 29, 1928, the Union Assurance Society, Limited, executed and delivered 
to W. T. Casstevens, the owner of a dwelling house, an insurance policy against 
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loss or damage of the house by fire in the sum of $3,000. The policy is what is 
known as the Texas standard form of policy, and contained the usual provisions 
that it would be void should the assured thereafter procure any other contract of 
insurance upon the same property unless otherwise provided by agreement of the 
insurance company. The policy contained these further provisions: 

“This policy, as to the interest herein, of the said payee as mortgagee or 
trustee only, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the above described property, or by commencement of foreclosure pro- 
ceedings, nor the giving of notice of sale relating to the property, nor of any 
change in the interest, title or possession of the property, nor by any increase in 
hazard; provided that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee or trustee shall on demand pay the 
same; and provided further, that the mortgagee or trustee shall notify this com- 
pany of the commencement of foreclosure proceedings and of any notice of saie 
relating to the property, and of any change of ownership or occupancy or increase 
of hazard which shall come to the knowledge of said mortgagee or trustee, and 
unless permitted by this policy the same shall be noted thereon and the mortgagee 
or trustee shall on demand pay the premium for any increased hazard. 


“Failure upon the part of the mortgagee or trustee to comply with any of the 
foregoing obligations shall render the insurance under this policy null and void 
as to the interest of the mortgagee. 


“In case of any other insurance upon the within described property, this 
company shall not be liable to said mortgagee or trustee under this policy for a 
greater proportion of any loss or damage to the within described property, than 
the amount hereby insured bears to the whole amount of insurance on said prop- 
erty, payable to, held or consented to by said mortgagee or trustee. 


“Upon payment to such mortgagee or trustee of any sum for loss or damage 
hereunder if this company shall claim that as to the said mortgagor or owner no 
liability existed, it shall to the extent of such payment be subrogated to the 
mortgagees or trustees right of recovery and claim upon the collateral to the 
transferred debt, without impairing the mortgagees or trustees right to suit, or 


it may pay the mortgaged debt and require an assignment thereof, and of the 
mortgage.” 


On July 13, 1928. Casstevens sold the dwelling house and the lot on which 
it was situated to J. J. Prentice, and at the same time assigned to the purchaser 
his interest in the fire insurance policy, with the knowledge and consent of the 
Union Assurance Society, Limited. On July 17, 1928, which was four days after 
that conveyance, Prentice, joined by his wife, executed two certain mortgages 
upon the property so acquired to the Murray Invesment Company to secure the 
payment of one note for $2,750 and another note in the sum of $166.80, both of 
said notes being payable in monthly installments. Both of those mortgages 
were duly recorded in Tarrant county, where the property was situated. There- 
after, on July 25, 1928, the Union Assurance Society, Limited, executed and 
delivered a mortgage clause or rider stipulating for the payment of loss or 
damage by fire under that policy to the Murray Invesment Company as mort- 
gagee. That rider embodied the same provisions as those quoted above from 
ithe policy as originally written, with the further stipulation that it was attached 
to, and formed a part of, that policy. On the 27th of July, 1928, the Calvert 
Mortgage Company entered into a contract with the Murray Investment Company 
to purchase the notes above secured together with the mortgage liens securing 
the same, and on the same date the Murray Investment Company, at the direc- 
tion of the Calvert Mortgage Company, transferred and assigned the notes and 
liens to the Equitable Trust Company and Hugh L. Pope, trustees; that assign- 
ment was likewise duly recorded in the deed records of Tarrant county. The 
agreement of the Calvert Mortgage Company for the Murray Investment Com- 
pany to so assign those notes and lien was under and by virtue of the deed of 
trust of date Ju'y 1, 1926, executed by the Calvert Mortgage Company to the 
Equitable [rust Company and Hugh L. Pope, trustees, to secure the payment 
of certain bonds of the Calvert Mortgage Company payable to bearer, and 
which bonds were guaranteed by the Maryland Casualty Company. 
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The Union Assurance Society, Limited, issued and attached to the insurance 
policy above mentioned another rider as a part thereof in favor of the Maryland 
Casualty Company, the Calvert Mortgage Company of Baltimore, and the 
Murray Invesment Company in like terms with the first rider above referred to. 
The notes so given by J. J. Prentice to the Murray Investment Company, 
together with the two mortgage liens above mentioned, are now owned and held 
by the Equitable Trust Company and Hugh L. Pope, trustees, and at the date 
cf the trial of this case in the court below there was due thereon the sum of 
$2,750 principal and $823.48 interest. 

On August 27, 1928, J. J. Prentice, joined by his wife, sold and conveyed 
the jot and dwelling to Harris Smith; that deed was duly recorded in the deed 
records of Tarrant county on September 22, 1928. On September 17, 1928, 
which was five days before the filing of that deed, the Retailers’ Fire Insurance 
Company executed and delivered to Harris Smith a policy insuring the same 
dwelling house against loss or damage by. fire to an amount of $3,000; that - 
insurance extended for one year after the date of the policy, and the policy was 
likewise in standard form, with the same provisions as that of the policy thereto- 
iore issued by the Union Assurance Society, Limited, and on the same date of 
its issuance there was attached thereto as a part thereof two riders or mort- 
gage clauses in like terms as that attached to the first policy. The first rider 
was in favor of the Murray Investment Company as first mortgagee, and the 
second recited that it was in lieu of the first rider, and provided that loss or 
damage under the policy shall be payable to “the Equitable Trust Company 
(Baltimore, Md.) and Hugh L. Pope, trustees; the Maryland Casualty Company 
and/or the Calvert Mortgage Company, Baltimore, Maryland, as mortgagees 
(or trustees) as such interest may appear, and the Murray Investment Company, 
as second mortgagee.” 

The two policies, the first issued by the Union Assurance Society, Limited, 
md the second by the Retailers’ Fire Insurance Company, each contained these 
two provisions: 

_ “This company shall not be liable under this policy for a greater proportion 
ol any loss on the above described property than the amount hereby insured 
shall bear to the whole insurance, whether valid or not, or by solvent or insol- 
vent insurance covering such property. 

“In case of any other insurance upon the within described property, this 
company shall not be liable to said mortgagees or trustees under this policy 
ior a greater proportion of any loss or damage to the within described property 
than the amount hereby insured bears to the whole amount of insurance on said 
property, payable to, held by or consented to by said mortgagees or trustees.” 

On the 6th day of October, 1928, the dwelling house covered by the two 
policies was damaged and partly destroyed by fire, and the loss and damage 
thereto by reason of the fire amounted to the sum of $1,650. 

Plaintiffs in this suit were the Equitable Trust Company and Hugh L. Pope, 
trustees, Maryland Casualty Company, Calvert Mortgage Company, and the 
Murray Investment Company; none of whom knew that the property had 
heen conveyed by J. J. Prentice to Harris Smith or that the Retailers’ Fire 
Insurance Company had issued the policy above mentioned to Harris Smith 
until after the fire had occurred, and in this suit they sought a recovery on the 
policy issued by the Union Assurance Society, Limited, and in the alternative 
on the one issued by the Retailers’ Fire Insurance Company. 

The fire occurred during the period covered by each of the policies, and 
proof of loss was given to the Union Assurance Society, Limited, by plaintiffs 
in the case in compliance with the terms of the policy issued by that company, 
and that company on the date of proof so given, to wit, December 5, 1928, denied 
liability, and declined and refused to pay any part thereof. Proof of loss was 
ilso made by Harris Smith to the Retailers’ Fire Insurance Company under 
the policy issued by it. Thereafter Harris Smith and that insurance company 
agreed upon a settlement in the sum of $993, and on November 27, 1928, that 
company issued its check payable to the order of Harris Smith and the Murray 
Investment Company, but none of the plaintiffs was consulted or considered in 
reaching the adjustment, and all of them refused to accept the check as a settle- 
‘lent of the loss. That check has never been cashed, and it was tendered into 
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court by the plaintiffs on the trial of the cause. The amount of the check was 
50 per cent. of the loss sustained with the interest accumulated thereon. 

Following are the conclusions of law reached by the trial judge: 

“1. The court finds and concludes that so far as concerns the liability of 
the defendants, Union Assurance Society, Ltd., and the Retailers’ Fire Insurance 
Company, to the plaintiffs the policies of both companies were in effect at the 
date of the fire. The court finds and concludes that the liability of the defend- 
ants, Union Assurance Society, Ltd., and the Retailers Fire Insurance Company, 
by reason of the execution of said policies of fire insurance is one calling for a 
contribution and apportionment on the part of each company in the proportion 
that the insurance each of said companies carried upon the said property bears 
to the total insurance carried by both companies. The court finds that the 
insurance carried by each of said companies upon the dwelling house located 
upon said premises was in the same amount, towit, the sum of Three Thousand 
Dollars ($3000.00), and that each of said companies is hable for one-half of 
said loss. 

“2. The court further finds that the plaintiffs, The Equitablbe Trust Com- 
pany and Hugh L. Pope, Trustees, and the Calvert Mortgage Company, are 
the holders of a first licen upon the property covered by said policies of fire 
insurance and that the amount of their said first lien is in excess of the amount 
of the loss sustained by said property by reason of the fire and that the entire 
amount of said loss, towit, the sum of $1650.00, with interest thereon, is due 
and payable to them and that they are entitled to judgment against each of said 
fire insurance companies for one-half of the amount of said loss. 

“3. The court further finds and concludes that to the extent that the 
defendant, Union Assurance Society, Ltd., shall pay off and discharge the judg- 
ment rendered in favor of the plaintiffs against it, should be subrogated to the 
lien of the plaintiffs on the property insured but that such lien and right of the 
defendant, Union Assurance Society, Ltd., should in all things junior and 
inferior to the lien of the plaintiffs, the Equitable Trust Company and Hugh 
L. Pope, Trustees, and the Calvert Mortgage Company, on said property secur- 
ing them for the balance due upon the indebtedness held by them. 

“|Signed] H. S. Lattimore, Judge.” 

Appellant insists that, since the Retailers’ Fire Insurance Company was 
liable under the terms of the policy it issued for the full amount of the loss 
sustained, the recovery of the plaintiffs herein should have been against that 
company for the full amount of the loss, and that no judgment should have 
been rendered against the Union Assurance Society, Limited, who issued the 
first policy. And in that connection several decisions are cited to sustain the con- 
tention that Harris Smith, the last owner of the property, had the legal right 
to control the insurance on the property and to substitute the Retailers’ Fire 
Insurance Company policy for the policy theretofore issued, as was done, and 
that therefore plaintiffs, in whose favor the mortgage clause was inserted in 
the second policy, should have recovered the full amount of loss on that policy 
only. Among the decisions so cited are London Assurance Corp. v. Belcher 
(Tex. Civ. App.) 5 S. W.(2d) 844; Commonwealth Insurance Co. v. Evans 
(Tex. Civ. App.) 42 S. W.(2d) 1088; Girard F. & M. Ins. Co. v. Farmer (Tex. 
Com. App.) 53 S. W.(2d) 1016; Home Insurance Co. v. Collins (Tex. Civ. App.) 
55 S. W.(2d) 898. 

[1-5] Under the express terms of the first policy, the rights of the owner 
of the property to recover for losses thereunder were forfeited by the taking 
out of the second policy; but that act did not affect the insurable rights of the 
mortgegees in the first policy. Nor could the owner, by taking out the second 
polcy without the knowledge or consent of the mortgagees, compel the latter 
to forego and abandon their rights under the first policy and to look for relief 
solely under the second policy. It is to be noted that the first policy, with a 
mortgage clause attached, evidenced two separate contracts, one in favor of 
the owner of the property and one in favor of the plaintiffs as mortgagces. 
And the forfeiture of rights by the owner did not affect the rights of the mort- 
gagees. Furthermore, the judgment rendered apportioning the loss to the two 
insurance companies was authorized by express provisions of both policies, and 
the subrogation of lien was likewise in conformity with the provisions of the 
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first policy and in accord with the decision of the Commission of Appeals in the 
case of British American Assurance Co. v. Mid-Continent Life Ins. Co., 37 
S.W.(2d) 742. Furthermore, since appellant was not a party to the Retailers’ 
Fire Insurance Company policy, we are unable to perceive how it could have a 
right of subrogation against that company for the judgment complained of. 

{o] Nor was there error in awarding interest from the date appellant denied 
liability and refused payment for the loss. 

|7| The award of all costs incurred by the successful plaintiffs against 
ippellant was proper, and hence appellant shows no injury by virtue of the fact 
that two of the plaintiffs, to wit, Maryland Casualty Company and Murray 
Investment Company, who were denied a recovery, were awarded their costs 
against the appellant; it not appearing that any additional costs were incurred 
by reason of the fact that those companies joined with the other plaintiffs in 
whose favor judgment was rendered. 

Accordingly, the findings of fact and conclusions of law of the trial court 
are adopted by this court, all assignments of error are overruled, and the judg- 
ment of the trial court is affirmed. 





LAWRENCE et ux. v. FARMERS’ MUT. INS. CO. OF ENUMCLAW, WASH. 
No. 24641. 
Supreme Court of Washington. Oct. 16, 1933. 
25 Pacific Reporter (2d) 1029. 
|. INSURANCE. 

Where insured’s son obtained additional fire insurance without consent or 
knowledge of insured, and where there was no acquiescence therein or ratification 
thereof by insured, insured did not breach provision making additional insurance 
ground of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

Department 1. 

Appeal from Superior Court, Thurston County; John M. Wilson, Judge. 

Action by George S. Lawrence ard wife against the Farmers’ Mutual Insur- 
ance Company of Enumclaw, Wash. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Davis, Groff & Moran, of Seattle, for appellant. 

Thos. L. O’Leary, of Olympia, for respondents. 

MILLARD, Justice. 


In 1926 George S. Lawrence conveyed one acre of land in Thurston county to 
his wife, Elizabeth Lawrence, as her sole and separate property. Shortly there- 
aiter, pursuant to an oral agreement of Elizabeth Lawrence with Edward V. 
McMaster (Mrs. Lawrence’s son by a former marriage), a dwelling house costing 
$1,000 was constructed on the tract. Under the terms of the oral contract, each 
of the parties was required to contribute $500 to pay construction costs, and the 
mother was obligated to convey the property to her son on payment by him of thie 
$300 advanced by her for construction purposes. It is not claimed that the son ever 
paid his mother. In October, 1926, Mrs. Lawrence executed a deed transferring the 
property to her son. The deed was never delivered to the grantee named therein, 
nor was that instrument placed of record. It was recained in the possession of 
Mrs. Lawrence. From the date the building was completed to the date, December 
13, 1932, of its destruction by fire, the son was in possession of the property. When 
he was not residing therein the house was occupied by tenants to whom he rented 
it, 

_ On November 4, 1929, The Farmers’ Mutual Insurance Company issued to 
George S. and Elizabeth Lawrence a policy insuring the above-described house ix 
the amount of $1,000, for a term of five years, against loss or damage by fire. 
One of the conditions recited in the policy was to the effect that the “policy shall 
be void” if the insured had, at the time of the issuance of the policy, or if there- 
atter the insured procured without permission of the insurer, other insurance on 
the property. The pertinent provision reads as follows: “This policy shall be void 
and all premiums paid forfeited to the company, if the insured now has or shail 
hereafter procure any other insurance, whether valid or not, on any property 
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hereby insured, unless permission therefor is indorsed hereon and signed by this 
secretary of the company.” 

In May, 1932, on application of Edward McMaster, the New Brunswick Fire 
Insurance Company issued a fire insurance policy on the same property insuring 
“Elizabeth Lawrence & Verne McMaster” against loss in the amount of $1,000, 
Mrs. Lawrence did not, nor did her husband, know, until subsequent to the destruc- 
tion of the house by fire, that McMaster had procured additional insurance on 
the property. The amount payable under the New Brunswick Fire Insurance Com- 
pany policy was collected by McMaster. No portion of that money was received 
by the Lawrences. Proofs of loss having been made and payment refused by the 
Farmers’ Mutual Insurance Company, George S. Lawrence and wife commenced 
an action upon the policy. 

Admitting the issuance of the policy to the plaitiffs, the insurance company 
alleged as affirmative defenses that the plaintiffs, without the permission of the 
defendant insurer, obtained additional insurance on the property in question; and 
that at the time the house was burned the plaintiffs carried insurance thereon 
“in excess of the value thereof and in excess of the value of their interes! 
therein.” The cause was tried to the court on the one affirmative defense that 
after the delivery of the policy upon which the action was brought the plaintiffs 
obtained additional insurance in violation of the policy provision quoted above. 
The court found that the plaintiffs were the owners of the insured property; 
that the plaintiffs did not procure other insurance upon the property; that the 
plaintiffs did not know until after the destruction of the dwelling house that 
McMaster had procured the second policy of insurance; and that neither of tie 
plaintiffs “ever ratified the acts of said Edward Vernon McMaster in procuring 
such insurance policy.” Judgment was entered in favor of plaintiffs. The defend- 
ant has appealed. 

[1] No evidence was adduced in support of the affirmative defense that the 
respondents, without permission of the appellant, procured additional insurance on 
the property covered by the policy upon which this action is based. The additional 
insurance was taken out by McMaster without the consent or knowledge of the 
respondents, and as there was no acquiescence in or ratification of it by them, 
they did not breach the policy provision making additional insurance a ground oi 
forfeiture. 14 R. C. L. 1137. 

The only question presented by the appeal is whether the trial court erred 
in denying the motion for a new trial. Appellant relies for reversal of the judg- 
ment upon only three of a number of statutory (Rem. Rev. Stat. § 399) grounds 
upon which the motion for a new trial was based. They are: “Misconduct of pre- 
vailing party. * * * Accident or surprise which ordinary prudence could not 
have guarded against.” And “newly discovered evidence, material for the party 
making the application, which he could not with reasonable diligence have dis 
covered and produced at the trial.” 


One of the two affidavits in support of the motion for a new trial was that of 
one of appellant’s counsel. The affiant averred that “the defense was a complete 
surprise,” and that it was impossible for him to produce at the trial evidence con- 
tradictory of that adduced by the respondents. It further appears from the afh- 
davit that on the day of the trial of this cause the affiant visited the office of the 
state insurance commissioner and the local representative of the insurance com- 
pany which issued the second policy, and there obtained information which enabled 
him within a few days to acquire all the records he contemplates offering in evi- 
dence in the event of a new trial. The other affidavit, that of an adjuster for the 
New Brunswick Fire Insurance Company, recites that the second policy was writ- 
ten in the name of Elizabeth Lawrence and Verne McMaster; that the proof of 
loss was signed and filed by both Mrs. Lawrence and Verne McMaster; that Mrs. 
Lawrence was conversant with all details relative to the transaction, and approved 
everything that was done by the adjuster; and that on or about January 16, 1933, 
the affiant filed in the state insurance commissioner’s department a report which 
“contains the information in a more complete way, relative to the policy, proof 
of loss and adjustment of loss, than the statement under oath of this affiant.” 

[2-4] The cause was tried April 18, 1933. By its answer, verified March 2 
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1933, more than six weeks prior to the trial of the cause appellant pleaded as arn 
afirmative defense that, subsequent to issuance of the policy upon which this 
action is based, respondents obtained additional insurance which voided the policy 
issued by appellant. Counsel for respondents stated at the opening of the trial that 
additional insurance on the property covered by the first policy was taken out by 
McMaster without the knowledge or consent of respondents, who “knew nothing 
about such additional insurance until after the fire had occurred.” That disclosure 
evoked no claim of “accident or surprise.” Nor was request made at any time 
during the trial for a continuance on the ground of “accident or surprise.” The 
claim of “accident or surprise” came too late, as it was not voiced until appellant 
filed its motion for a new trial. It plainly appears that there was no “accident 
or surprise which ordinary prudence could not have guarded against.” Equally 
untenable is the ground of newly discovered evidence. A new trial on the ground 
of newly discovered evidence is not warranted unless it appears that the evidence 
could not have been discovered before the tril by the exercise of reasonable dili- 
gence, Libbee v. Handy, 163 Wash., 410, 1 P.(2d) 312. See also, Rem. Rev. Stat. § 
309, subd. 4. From January 16, 1933 (three months prior to the trial of the cause), 
the newly discovered evidence could, by the exercise of reasonable diligence, have 
been discovered. On that date, by the filing with the insurance department of his 
report, the adjuster for the New Brunswick Fire Insurance Company made avail- 
able to appellant all of the information respecting the second policy of insurance. 
On March 2, 1933, when appellant verified its answer, in which the affirmative 
defense of additional insurance was pleaded, there were available the same chan- 
nels through which appellant’s investigation more than six weeks later disclosed 
the evidence urged as a basis of the motion for a new trial. Appellant made no 
showing of diligence in support of its motion for a new trial on the ground of 
newly discovered evidence. 

The third ground (misconduct of prevailing party) upon which appellant based 
its motion for a new trial is without substantial merit. 

The judgment is affirmed. 

Beals, Main, Mitchell, and Steinert, JJ., concur. 


PUGET SOUND BULB EXCHANGE v. ST. PAUL FIRE & MARINE 
INS. CO. No. 24654. 
Supreme Court of Washington. Oct. 27, 1933. 
26 Pacific Reporter (2d) 84. 


6. INSURANCE. 
Findings held to support judgmert against insurer insuring consignment of 
bulbs against loss in shipment by rail. 

Court found that plaintiff's business was collection, purchase, and 
shipping of bulbs; that plaintiff was co-operative organization, all of its 
members being bulb growers; that contract with growers provided bulbs 
were sold to plaintiff; that plaintiff shipped insured consignment, which 
included shipments designed for and ordered by several customers, to one 
consignee; and that such bulbs were to be delivered for plaintiff by such 
consignee. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
9. INSURANCE. 


Where consignor shipped its goods to its agent to be delivered by such agent 
to several customers, title remained in consignor until agent delivered goods, as 
regards insurable interest of consignor. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

10. INSURANCE. ; ; 
__ In action on insurance policy, misrepresentation, fraud, or deceit must be spe- 
cially pleaded and affirmatively proved. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

ll. INSURANCE. 


Insurer, issuing special policy covering particular shipment as property of in- 
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sured, with fact of consignment to third person fully disclosed, is bound by written 
admission of title in insured, in absence of fraud. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 
Department 2. 


Appeal from Superior Court, Pierce County; Ernest M. Card, Judge. 

Action by Puget Sound Bulb Exchange against the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wright, Jones & Bronson, of Seattle, for appellant. 

Ellis & Evans, of Tacoma, for respondent. 

ToLMAN, Justice. 

By this action the respondent, as plaintiff, sought recovery on a policy of in- 
surance issued by the defendant insuring it against loss in the shipment by rail of 
a certain consignment of bulbs. 

The cause was tried to the court, resulting in findings and conclusions favor- 
able to the plaintiff and a judgment thereon for the full amount sued for. From 
that judgment the defendant has appealed. 

[1-4] We are met at the outset by the respondent’s motions: (1) To strike the 
statement of facts because it was not served or filed within the time limited by 
law; (2) to strike from the transcript certain depositions because they were not 
served, certified, or settled, or brought to this court as the rules require; (3) to 
strike from the files a certain so-called partial transcript of the testimony because 
it was not served and not certified by the trial court; and (4) to strike the mem- 
orandum decision of the trial court because not made a part of the statement of 
facts as the rules require. 

Upon the admitted facts shown by the record the motions must be granted. 
We have so often held that the ninety-day limitation upon serving and filing a 
statement of facts is mandatory or jurisdictional that a rediscussion or the cita- 
tion of authorities seem unnecessary. The depositions and the partial transcript 
of the testimony are neither certified to by the trial judge so as to entitle them 
to be made a part of the record, and, notwithstanding a stipulation permitting 
exhibits to be attached to the transcript, we cannot assume that these were mat- 
ters which were submitted to, considered by, and which influenced the judgment 
of the trial court. Or, if they were, then it must be presumed that other evi- 
dence was received which modified or offset their effect. Also, while perhaps 
of no importance here, the rules require a memorandum decision, if brought up, 
to be made a part of the statement of facts. The motions are granted in their 
entirety. 

[5-8] Of the errors assigned there is left to be considerel only the question 
of whether the pleadings and findings of fact support the judgment, the conten- 
tion of appellant being that neither show title or an insurable interest in the 
insured property to be in the respondent at the time of the loss. 

The pleadings are not now very material as, under our well-established rule, 
pleadings are to be considered amended to conform to the proof, but in some 
respects they may assist in determining the meaning and effect of the findings. 

The findings, after the formal findings of the corporate existence of the parties, 
proceed : 


“That the business of plaintiff is the collection, purchase and shipping of 
bulbs; that said plaintiff corporation is a co-operative organization, all of its 
members being bulb growers in Pierce County, Washington: that the contract 
with growers provided all bulbs were sold to the Exchange. 


“That on or about the 7th day of October, 1930, plaintiff shipped via Northern 
Pacific Railway, 169 cases of bulbs to American Bluefreisveem, 44 Whitehall 
Street, New York, N. Y. in Northern Pacific car no. 93484; that in said car 
load of bulbs were a large number of shipments of bulbs designed for and ordered 
hy customers in and around New York City, which said bulbs were to be delivered 
for the plaintiff by the American Bluefreisveem.” 


The next finding is to the effect that on the day preceding the shipment, for 
a valuable consideration, the policy was issued by the appellant to the respondent 
insuring the bulbs included in the shipment from all such damages as were later 
found to have occurred while the bulbs were in transit. This finding specifically 
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sets out the policy in full in which, following a description of the bulbs, are the 
words “the property of Puget Sound Bulb Growers Exchange.” Then follow find- 
ings as to the damage and the cause thereof, the amount of the loss, and that 
due proof of loss has been made. 

In determining the question before us we are bound by our long-settled rule: 
“All intendments and inferences are to be taken in favor of the findings of the 
court. We must presume that there was evidence to sustain the findings.” O’Brien 
y. Industrial Insurance Department, 100 Wash. 674, 171 P. 1018, 1020. 

With this rule in mind a reference to the findings seems to supply an answer 
to the question here propounded. In plain terms, the court found that the respond- 
ent was engaged in the business of buying and shipping bulbs, and to support 
that iact with all of the intendments and inferences favorable to the judgment 
we must assume that, so far as the issues here are concerned, respondent purchased 
all of the bulbs which it shipped. Therefore, it had title when it delivered the 
bulbs to the carrier. Very good, says the appellant, but, when it shipped the 
bulbs to a third person in New York, title at once passed to the consignee. Such, 
no doubt, is the general rule, but there are many exceptions to the rule, some 
one or more of which may have been established by the evidence. However 
that may be, the finding goes further than merely to say that the bulbs were 
shipped to a third party in New York City. There is added to that these signifi- 
cant words: “ * * * that in said car load of bulbs were a large number of ship- 
ments of bulbs designed for and ordered by customers in and around New York 
City, which said bulbs were to be delivered for the plaintiff by the American 
Bluefreisveem.” 

{9] If respondent included a large number of shipments in one consignment 
destined for a large number of customers, what more natural than for it to con- 
sign the whole to an agent to make the delivery for it? Indeed, that is exactly 
what the court by the concluding phrase found was done, “to be delivered for 
the plaintiff.” If the goods were to be delivered for the plaintiff, the person 
making the delivery would be the plaintiff’s agent, and if respondent shipped its 
own goods, consigned to its own agent, title at all times remained in it until the 
goods were by the agent delivered to respondent’s customers. 

{10, 11] If anything more be needed, we suggest that the appellant having 
insured this particular shipment, by a special policy applying to it alone, as the 
property of the respondent with the fact of the consignment to a third person 
in New York City fully disclosed, it is, under well-settled rules of law, bound 
hy its written admission of title in respondent unless it was induced so to act 
hy misrepresentation, fraud or deceit of some kind. Any defense of that nature 
must he specially pleaded and affirmatively proved. The transcript reveals no 
such plea, and as the trial court made no findings on the subject of misrepresenta- 
tion or fraud, we must assume that no evidence upon that subject was offered. 
‘ Being convinced that the findings support the judgment, that judgment is 
affirmed. 


Beals, C. J., and Holcomb, Blake, and Geraghty, JJ., concur. 


BAYS v. FARMERS’ MUTUAL FIRE ASS'’N OF WEST VIRGINIA 
No. 767(% “ 
Supreme Court of Appeals of West Virginia. Oct. 10, 1933 
171 Southeastern Revorter 233 
INSURANCE. 

Where fire insurer’s agent, to whom facts regarding risk are correctly stated, 
makes erroneous insertion in application, insurer is chargeable with agent’s 
mistake, regardless of whether application is attached to policy (Code 1931, 
33-5-9). 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Syllabus by the Court. 

lf the facts regarding the risk are correctly stated to the agent of an 
msurance company, but erroneously inserted by him in the application, the 
company is chargeable with his error or mistake, whether the application is 
attached to the policy as a part thereof or not. 

Error to Circuit Court, Mason County 
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Action by Smaria Bays against the Farmers’ Mutual Fire Association of 
West Virginia. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Robert L. Hogg, of Point Pleasant, for plaintiff in error. 

H. H. Rose, of Fairmont, for defendant in error. 

MAXWELL, President. 

From a judgment against it for $1,093.17, the defendant prosecutes writ 
of error. 

The action is for insurance on a barn destroyed by fire. The parties waived 
a jury and submitted the case to the court on the pleadings and an agreed 
statement of facts. 

The defense is that there are material misrepresentations of fact in the 
application for the insurance in that the barn was therein represented to be of 
the size 56 feet by 56 feet and 16 feet to the square, built in 1925 and covered 
with a metal roof, whereas in fact it was 46 by 56 feet and only 12 feet to the 
square, rebuilt in 1925 and partly covered with metal roof. This being a material 
misstatement of fact, the defendant relies upon the following warranty in the 
application: “* * * And this insurance is based upon the representations as 
contained in the assured’s application of even number herewith, a copy of which 
application is hereto attached and each and every statement of which is hereby 
specially made a warranty and a part hereof, and it is agreed, that if any false 
statements are made in said application this policy shall be void.” 

It appears from the statement of facts that the plaintiff's husband requested 
of a soliciting agent of the defendant that the policy in suit be issued; that he 
gave to the agent a correct description of the barn and was told by the agent 
that the policy would be mailed to the plaintiff; “that neither the plaintiff nor 
her agent (husband) at any time knew of the necessity of any formal applica- 
tion and that neither the plaintiff nor her agent at any time signed any such 
application.” 

When the policy was received by the plaintiff, there was attached thereto 
what purported to be a copy of an application on one of the defendant's printed 
forms. The misdescription of the barn was therein contained. The writing in 
the blank spaces had been done with a typewriter, and the name of the plaintiff 
had been written at the end of the form in the same manner. The policy was 
issued October 14, 1929, and was at once mailed to and received by the plaintiff. 
The barn was totally destroyed by fire September 20, 1931. The defendant in- 
vokes the following provision of our statute relating to farmers’ mutual fire 
insurance companies: “* * * The insurance contracts of all such companies shall 
be made to conform to the provisions of this article and shall consist of the 
policy proper, constitution and by-laws of the company, all indorsements made 
on or attached to the policy, such parts of the application as are attached to 
or incorporated in the insurance contract, and any premium note or other policy 
obligation given by a member, all of which shall be binding on the insured as 
long as he remains a member or policyholder of the company.” Code 1931, 
33-5-9. It is urged that this statute expressly eliminates from consideration any 
matter not appearing in the enumerated papers. 

The further position is taken by the defendant that the plaintiff by accept- 
ing and retaining the policy without objection to the misstatements contained 
in the purported copy ot warranties thereto attached adopted as her own the 
said statements and ratified the same, and that the plaintiff may not be per- 
mitted to adduce evidence for the purpose of showing that correct information 
as to the size, age and roof of the barn was given to the defendant’s agent who 
procured the policy to be written. 

Plaintiff's failure to read the paper attached to the policy and to discover 
therein the misdescription of the barn does not militate against her because she 
had a right to assume that the agent of the defendant would not through care- 
lessness or otherwise misstate the facts which had been given to him. An 
assured may not ordinarily plead ignorance of a provision of his insurance 
policy, but such is not the situation at bar. Ignorance of a provision of one’s 
policy is a very different thing from ignorance of the fact that the company’ . 
agent has misstated facts furnished him by the assured. The assured is not 
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called upon to make examination to ascertain whether the agent of the insurance 

company has faithfully discharged his duty. The assured need not anticipate 

jraud or mistake on the part of the agent. Williams v. Fire Ins. Co., 120 Or. 
25) P.. 200. 

We think the law of this case is well settled in this jurisdiction: “If the 
jacts regarding the risk are correctly stated to the agent, but erroneously 
inserted by him in the application, the company is chargeable with his error or 
mistake.” Coles v. Jefferson Insurance Co., 41 W. Va. 261, 23 S. ee ae The 
earlier cases of Deitz v. Insurance Co., 31 W. Va. 851, 8 S. E. 616 Am. St. 
Rep. 909, and Schwarzbach vy. Protective Union, 25 W. Va. 622, % hae Rep. 
227, are authority for the same proposition. Our latest case on this subject is 
Shinn v. Insurance Co., 104 W. Va. 353, 140 S. E. 61, wherein we held: “In an 
action on a fire insurance policy, parol evidence is competent to prove that the 
agent filled out the application, and that the facts were fully and correctly 
stated to him, but that he without the knowledge of the insured misstated them 
in the application, although the insured signed the application.” This proposi- 
tion is also clearly stated in Lueders’ Ex'r v. Insurance Co. (C. C.) 12 F. 465. 

Other West Virginia cases emphasize the rule that in the preparation of 
applic tions for insurance, or in directing the preparation thereof, the insurance 
company’s agent acts for the company and not for the applicant. See Medley 
y. Insurance Co., 55 W. Va. 342, at page 346, - S. E. 101, 2 Ann. Cas. 99, and 
Hawkins v. Insurance Co., 80 W. Va. 773, 93 S. E. 873, L. R. A. 1918A, 789. 

Standard text writers state the rule in the same manner as we are here 
considering it. Thus m 5 Cooley’s Briefs on Insurance, p. 4164: “Where the 
insured, in good faith, makes truthful answers to the questions contained in 
the application, but his answers, owing to the fraud, mistake, or negligence of 
the agent filling out the application, are incorrectly transcribed, the company 
is estopped to assert their falsity as a defense to the policy. The acts of the 
went, whether he is a general agent with power to issue policies, a soliciting 
agent, or merely medicai cxaminer for the company, are in this respect the 
acts of the company, and he cannot be regarded as the agent of the insured, 
though it is so stipulated in the application or policy.” Other texts are in 
accord: 2 Clement on Fire Ins. p. 47; 2 Joyce on Ins. (2d Ed.) § 475; 2 Couch 
n Ins. § 524; 14 Ruling Case Law, p. 1174. 

It is urged that the rule laid down in the Shinn Case, supra, was determined 
on the basis of fact that the application was not made a part of the policy— 
was not physically attached, and that, in the case at bar the application being 
attached to the policy, the principle employed in the Shinn Case is not ap- 
plicable. We do not think the Shinn Case turned on that point, but, recognizing 
the difference in facts with reference to the application in the two cases, in the 
light of the rule of law hereinabove discussed, that an assured is not required 
to entetain the suspicion that the agent of the insurance company has acted 
carelessly or fraudulently aid thereupon to make painstaking examination of 
the purported statements of fact as appended to the policy, we perceive no 
reason why a different rule should apply here from that which was applied in 
the Shinn Case. 


We affirm the judgment of the circuit court. 
Affirmed. 


TOMASHEK y. HARTLAND FARMERS’ MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. Oct. 10, 1933. 
250 Northwestern Reporter 447. 
1. INSURANCE. 

Town mutual insurance company’s obligation to inform members of amount 
of assessment is binding on company, and constitutes valuable right of member 
(St. 1927, § 202.11 (1); St. 1931. § 202.11 (2). 

(For other cases, see Insurance, Dec. Dig. § 195{2].) 

2. INSURANCE. 


Statute governing right of member of town mutual insurance company to 
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information concerning amount of assessment, and in force when fire policy was 
issued, became part of policy (St. 1927, § 202.11 (1). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
3. INSURANCE. 

Town mutual insurance company’s notice of assessment upon fire policy with- 
out stating amount of assessment as required by statute held insufficient, so that 
nonpayment of assessment did not lapse policy, though statute subsequent to 
issuance of policy provided notice did not need to state amount of assessment 
(St. 1927, § 202.11 (1); St. 1931, § 202.11 (2). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from a judgment of the Circuit Court for Shawano County; E. V. 
Werner, Circuit Judge. Affirmed. 

Joe Tomashek sued the Hartland Farmers’ Mutual Fire Insurance Company 
December 27, 1932, to recover under his policy for loss by fire amounting t 
$4,059. By stipulation the case was immediately tried before the circuit judge, 
and judgment was entered December 31, 1932, granting to plaintiff the amount of 
the loss sustained. Defendant appeals. 

Winter & Winter, of Shawano, for appellant. 

Eberlein & Larson, of Shawano, for respondent. 

FAIRCHILD, Justice. 

The appellant, a duly incorporated town mutual fire insurance company, issued 
its policy to respondent June 1, 1929, insuring certain property of his against loss 
by fire for five years conditioned upon the insured complying with certain require- 
ments. It will be necessary to consider here but one of these, for it is expressly 
stipulated that the respondent in all things complied with the requirements of the 
policy so as to be entitled to the insurance claimed by him, “unless the said 
policy at the time of said fire had lapsed because of the nonpayment of an 
assessment.” 

Appellant claims that an assessment was made and that due notice thereof was 
given to respondent, who failed to pay, and that the policy consequently lapsed. 
Respondent answers that no efficient notice to start the time running for payment 
of the assessment was ever given him and that the policy is therefore in force. 
Appellant’s defense against the liability under the policy and its claim thai 
the notice given respondent was an efficient notice is based on a change in the 
law made after the policy was issued. When the policy was issued the statute 
providing for notice to be given of assessments by town mutual companies was 
section 202.11, Stats. 1927, and it provided that: “When any assessment shal! 
have been completed the secretary shall immediately insert a notice in one or 
more newspapers printed in the county or counties where such a corporation is 
doing business, stating therein the time when such assessment was levied and tiie 
time when the same becomes due. Such notice together with the proof of the 
publication thereof shall be conclusive evidence of notice of such assessment to 
every member of the corporation. The secretary shall also notify every such 
member by letter or postal card sent to his usual post-office address, of the 
amount of such loss, or assessment, and the sum due from him as his share 
thereof, and the time when and to whom payment thereof is to be made, which 
time shall not be less than thirty nor more than sixty days from the date of 
such notice.” Subdivision 1. 

The notice mailed in this case fails to comply with the standard set out in 
the latter part of the above quotation, in that it did not state the amount of the 
assessment. The amendment of this section, referred to and relied on by appell- 
ant, occurred in 1931 (chapter 234). It was in force at the time the assessment 
was made but not when the policy was written, section 202.11, Stats. 1931; and 
in subdivision (2) of this section it is provided that all the secretary need do by 
the written notice is to notify every member by mail of the rate per cent. of 
such assessment and the sum due from him and the time when due. Under 
this amendment appellant claims that the notice was sufficient, and that because 
of respondent's failure to meet the assessment appellant would not be justified ir 
paying the loss. 
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{1, 2] The notice given to the member substantially complies with the require- 
ments of the statute of 1931, but, as pointed out, does not comply with the 
statute of 1927, which is a part of the insurance contract, for the notice 
contains no suggestion of the total amount of the assessment. It does tell of 
the fire losses sustained, but leaves undisclosed whether the amount to be raised 
covers these losses only or includes other items of expense for which the com- 
pany may provide by assessment. Section 202.11(1), Stats. 1927; section 202.11(1), 
Stats. 1931. The obligation to furnish information to the members of the amount 
of an assessment is binding upon the company and constitutes a right in the 
member which is of value. That the Legislature intended to have information of 
the amount of the assessment available to the members of town mutuals organized 
for fire protection appears from the statute of 1927 cited above and also from 
the legislation in 1931. The company is required under the statute of 1927 tu 
give this information in the written notice, but is not there required to set it 
forth in the published notice. Under the 193i legislation the fact is to be declared 
in the published notice and is not required to be a part of the written notice. A 
number of reasons may be set forth showing the advantage to the members of 
having this information. Its worth to them is founded on the fact that the 
members’ liability depends upon the contingency of fire loss and the incurring oi 
expenses to which the members are liable to contribute. The losses and expenses 
are the basis of the right to resort to an assessment. A member’s liability to 
pay or to lose the benefits of his policy depends upon the existence of the condi- 
tions warranting an assessment. The assessment under proper circumstances may 
be for the purpose of providing funds to pay losses sustained only, or it may 
be for that purpose and the additional one of providing for expenses. To permit 
a levy for an assessment to be made by simply declaring so many mills due 
on each dollar of outstanding insurance, without reference to or determination 
of the total sum needed, leaves the member without the information and opens 
the door for impositions the fairness of which he cannot readily check if the 
requirement of the statute in that particular is ignored, as it was in the notice 
before us. A members’ interest in this matter extends beyond being merely noti 
fied of the amount he is to pay and includes information and an understanding 
of the total amount to be raised. His interest in the conduct of affairs of his 
company has been recognized by the law of this state to be of such dignity and 
character as to require the secretary of the company to advise him of the 
amount of the assessment, and under the laws in force when this policy was 
issued when a failure in this regard exists the condition warranting a forfeiture 
does not arise. Breakstone vy. Appleton Mutual Fire Ins. Co., 149 Wis. 303, 135 
N. W. 853; Einerson v. Wiscoiisin Tornado Mut. Ins. Co., 207 Wis. 318, 241 
N. W. 358. The right to this information concerning the amount of assessment 
heing of value and a subject of contract, the statute in force at the time of the 
issuing of the policy became a part of it. Breakstone v. Appleton Mut. Fire 
Ins. Co., supra. In fact, there was printed in the policy the provision (article 
IX, Const.) that, “within thirty days after the levying of such assessment the 
secretary shall notify every member by letter or postal card sent to his usual 
post office address of the amount of such assessments. * * * .” 


[3] We are of the opinion that the change in the provisions of the law 
regulating the notice subsequent to the issuing of the policy does not affect this © 
insurance contract. It appearing that the respondent was entitled to written 
notice informing him of the amount of the assessment, and it being conceded that 
no written notice containing this information was given him, it follows that 
the application by the learned trial judge to this case of the doctrine of the 
Breakstone and Einerson Cases was correct, and that the proper judgment was 
entered. 


Judgment affirmed. 
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MARINE 


KULJIS v. UNION MARINE & GENERAL INS. CO., Limited. No. 412, 
District Court, W. D. Washington, N. D. 
July 15, 1933. 
4 Federal Supplement 424. 
1. INSURANCE. 

Fire, not explosion following ignition of paper and kindling wood in stove on 
boat, covered by fire insurance contract held proximate, direct cause of ensuing 
loss thereof. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

2. INSURANCE. 

Ejusdem generis rule held inapplicable in action on marine insurance contract 
covering perils of seas, fire, etc., and “all other perils, losses and misfortunes,” 
where proximate cause of insured boat’s loss was fire, not resulting explosion. 


(For other cases, see Insurance, Dec. Dig. § 405.) 
3. INSURANCE. | 
Term “perils of the sea’’ in marine insurance contract held to mean marine 


casualties occasioned by violent action of elements, not their natural, silent influ- 
ence on fabric of insured vessel. 


(For other cases, see Insurance, Dec. Dig. § 403.) 
4. INSURANCE. 
Insurer cannot avoid liability under fire insurance contract on boat destroyed 


by fire on ground that phrase “perils of the sea” was limited to operation of natural 
phenomena arising on sea. 


(For other cases, see Insurance, Dec. Dig. § 405.) 

At Law. Action by A. Kuljis against the Union Marine & General Insurance 
Company, Limited. 

Judgment for plaintiff. 


Trial by jury having been waived, the cause tried and submitted, the court 
now finds that on June 30, 1932, the defendant for value issued a contract of insur- 
ance to plaintiff on a certain gas boat called the “Tiger”, the insurance “touching 
the adventures and perils which we, the said insurers, are contended to bear and 
take upon us, they are of the seas, men-of-war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and countermart, reprisals, takings at sea, arrests, 
restraints and detainments of all kings, princes and people, of what nation, condi- 
tion or quality soever, barratry of masters and mariners, and of all other perils, 
losses and misfortunes that have or shall come to the hurt, detriment or damage 
of the said ship, etc., or any part thereof. Free from average under three per 
cent. unless general or the ship be stranded, sunk or burnt, on fire or in collision 
with another ship or vessel,” to the extent of $7,140, with the proviso that the 
liability of the defendant be limited to $4,750 in case of total and/or constructive 
total loss of vessel: that on September 14, 1932, while said contract of insurance 
was in full force and effect, at about 5 o’clock p. m., one of the members of 
the crew of plaintiff's gas boat went aboard the vessel with some eggs and a rib 
steak, opened the galley door into the companionway, and also opened the sky- 
light, saw there was no kindling in the wood box, went to the pilot house, and 
got some box stuff, got some kindling, “put paper and some little tiny bit of 
kindling” in the stove, struck a match on top of the stove, and placed it in the 
fire box and ignited the paper and kindling, and explosion followed, resulting 
in conflagration with flames rising to a height of twenty or thirty feet, totally 
destroying the gas boat, with the exception of the engine, which was cracke 
and is valued at $50, and anchors and chain, also valued at $50; that at the time 
of said destruction said gas boat was of a value more than $4,750; that, after 
destruction, plaintiff requested that defendant approve of a surveyor to survey 
and report the damage suffered, and in response to such request the plaintiff was 
advised September 21, 1932, that the policy covering the said vessel was canceled 
prior to the fire, and that the defendant had no interest therein; that liability 
for the damage and loss sustained by plaintiff resulting from the fire was denied ; 
that prior to the fire the plaintiff had requested the cancellation of said policy, 
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but some correspondence arose between the defendant and the plaintiff with rela- 
tion thereto, and the policy was not canceled prior to the said fire or at any time. 
And the conclusion must follow that the plaintiff is entitled to judgment against 
the defendant for the sum of $4,750. 

Sather & Livesey, of Bellingham, Wash., for plaintiff. 

Cosgrove & Terhune, of Seattle, Wash., for defendant. 

NeETERER, District Judge (after stating the facts as above). 

[1] The contention of the defendant that the loss was not attributable to fire, 
but rather to explosion, cannot obtain. There is no evidence of spontaneous com- 
bustion. The testimony clearly is that the fire had ignited the paper on which 
was placed the kindling wood, and from this fire the explosion emanated which 
caused the conflagration destroying the gas boat, burning everything except the 
hull, the engine, anchors, and chain. But for the fire the explosion would not 
obtain. The proximate and direct cause of the loss was the fire. 

[2] The rule of ejusdem generis in connection with the words of the policy, 
“all of the perils, losses and misfortunes,” has no application here, in view of 
the fact that the testimony is clear that the proximate loss was the fire which 
caused the explosion, which scattered the fire and added new flames, to the end 
that total destruction followed. All other “perils, losses and misfortunes” can 
be entirely eliminated, and the damage is traceable directly to the fire as the proxi- 
mate cause, and not the causa remota. The explosion was caused by the fire in 
the fire box, and caused the damage to the hull, but the fire destroyed everything 
above the hull. 

[3, 4] The term “perils of the sea,” standing alone, means marine casualties 
occasioned by the violent action of the elements, in contrast to their natural silent 
influence upon the fabric of the vessel. In the policy, the perils are enumerated: 
in the instant case “fire,” and upon the face the policy shows more than the fire 
from the natural elements, and the defendant must be held to the statements 
upon which premiums are based, and may not, when the proof is definite as ‘o 
the cause, avoid liability under the phrase, “perils of the sea,” which is limited, 
and limit it to operation of natural phenomena arising upon the sea from which 
the destruction was occasioned. 
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ACCIDENT 


INTER-OCEAN CASUALTY CO. v. JORDAN. 6 Div. 397. 
Supreme Court of Alabama. Oct. 12, 1933. 
156 Southern Reporter 147. 
1. INSURANCE. 

Plaintiff suing on accident policy had burden to show by prima facie evidence 
that injury resulting in insured’s death was within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

INSURANCE. 

Test in determining whether injury was within terms of accident policy is 
means of injury. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. INSURANCE. 

Injury caused by insured’s voluntary act by way of and as result of unan- 
ticipated and unexpected circumstances is within terms of accident’ policy insur- 
ing against death or disability solely through external, violent, and accidental 
means. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
4. INSURANCE. 
Death from surgical operation for hernia resulting from injuries sustained 


before issuance of accident policy eld not death through “external, violent, and 
accidental means” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of accident insurance by Luzine Jordan against the Inter- 
Ocean Casualty Company. From a judgment for plaintiff, defendant appeals 

Transferred from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

Rosenthal & Rosenthal, of Birmingham, for appellant. 

Wm. A. Jacobs, of Birmingham, jor appellee. 

TuHoMaAS, Justice. 

The suit was upon a policy of insurance, and the pleading was in short by 
consent. 

The issues of fact were submitted to a jury, and the verdict and judgment 
thereon was for the plaintiff for the amount sued for, with interest. 

The appellant insists that it was entitled to the affirmative charge on the 
grounds that the evidence did not show that death was the result of bodily injury 
sustained through accidental means, and resulting directly, independently, and 
exclusively of all other means. 

Plaintiff offered in evidence the policy of insurance issued to assured, the 
certificate of death that resulted within the time covered by the policy, and 
rested. The certificate of death contained the statement of fact that “the 
principal cause of death and related causes of importance in order to onset 
were as follows: 

“Died under anesthetic due to Thrombus Cardiac following hernia operation. 
™* Ke 

“Manner of injury Strain causing hernia. 

“Nature of injury Hernia.” 

Defendant offered as a witness an employee in the office of the master 
mechanic of the railway company, who testified that he was a subscribing wit- 
ness to the statement made by the deceased, touching an injury sustained by 
him resulting in hernia, in March, 1929, and which statement was offered in 
evidence. In substance, it declared that in the service of that company about 
February or March, 1929, deceased was “pulling front belly plugs on engine 
under repair, and as he pulled on wrench he “felt a pain in (my) his lower 
abdomen. It did not hurt very bad”: reported the hurt, and said he was not 
totally disabled; was given light work for two weeks, and “then went back to 
washing boilers”; that he began to wear a truss about three weeks after that 
injury; that Gibson was his helper as “washer of boilers” at the time he was 
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injured; that he did not say “anything to him until the next day,” when deceased 
told him (Gibson) that he thought he was ruptured; that, “as this rupture seemed 
to be getting worse,” he would like to go to the company doctor for treatment. 

|1, 2] The burden of proof rested upon the plaintiff to show, by prima facie 
evidence, that the injury was within the terms of the policy; that is, that the 
effect resulted, directly and exclusively of all other causes, from bodily injury 
sustained during the life oi the policy, “solely through external, violent and 
.ecidental means.” The test is the means of the injury. Inter-Ocean Casualty 
Co. v. Foster, 220 Ala. 348, 147 So. 127, 130. ‘there is analogy in Benetit Ass’n 
of Ry. Employees vy. Armbuster, 224 Ala. 302, 140 So. 356; Woodward Iron Co. 
vy. Vines, 217 Ala. 369, 116 So. 514; Gulf States Creosoting Co. v. Walker, 224 
Ala. 104, 139 So. 261. 

[3] The general insuring clause of the policy is “against death or disability 
resulting directly and exclusively of all other causes, from bodily injury sus-- 
tained solely through external, violent and accidental means.” When the volun- 
tary act of the insured caused the injury, by way of, and as the result of, unan- 
ticipated and unexpected circumstance and result, it is within the terms of the 
contract. Equitable Accident Ins. Co. v. Osborn, 90 Ala. 201, 206, 9 So. 869, 13 
L. R. A. 267; National Life & Accident Insurance Co. v. Singleton, 193 Ala. 84, 
87, 69 So. 80; Standard Acc. Ins. Co. of Detroit, Mich., v. Hoehn, 215 Ala. 109, So. 
7: Benefit Ass'n of Ry. Employees y. Armbuster, supra; Gulf States Creosoting 
Co. v. Walker, supra, and Woodward Iron Co. v. Vines, supra; 1 C. J. p. 427 
et. S€q. 

|4] We have carefully examined the testimony, and are of opinion that the 
injury of decedent was sustained before the issue of the policy, and that hernia 
was the immediate result thereof. A surgical operation for such chronic ail- 
ment originating before the issuance of the policy was not covered. The defend- 
ant was not therefore lable, and the affirmative charge should have been given 
defendaut as requested. 

Reversed and remanded 

Anderson, C. J., and Brown and Knight, JJ., concur. 


AMERICAN BANKERS’ INS. CO. v. DEAN. 7 Div. 204. 
Supreme Court of Alabama. Oct. 12, 1933. 
150 Southern Reporter 333. 
1. INSURANCE. 

Facts indicated in statute for count declaring on insurance 
sufficient as pleading (Code 1923, § 9531, form 12). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

Statutory requirement for declaration upon life policy held applicable 
proof of damage held not demurrable (Code 1923, § 9531, form 12). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

Complaint alleging that insurer owes insured upon accident policy for loss 
of sight of eye solely through accidental means, and that insured suffered dis- 
ability when policy was in full force and effect, and that insured made legai 
proof of damage held not demurrable (Code 1923, § 9531, form 12). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Shelby County; E. P. Gay, Judge. 

Action on a policy of accident insurance by Arthur Eugene Dean against the 
American Bankers’ Insurance Company. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Affirmed. 

_ The complaint is as follows: “Plaintiff claims of the defendant the sum 
of Seven Hundred Dollars, with interest due, on a policy of insurance whereby 
the defendant on, to wit: April 9th, 1931, agreed to indemnify the plaintiff against 
loss of the entire sight of one eye resulting directly, independently and exclusively 
of all other causes, solely through accidental means, and a monthly indemnity 
lor total disability of One Hundred Dollars per month, and plaintiff avers that 


policy are 


io 
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he was totally disabled following his usual avocation for four months, and 
plaintiff avers that on the 24th day of August, 1931, and while said policy was 
in full force and effect, plaintiff while engaged in his avocation as automobile 
mechanic was struck in the eye by a piece of metal which caused the loss of the 
entire sight of said eye, and while plaintiff has made due and legal proof of 
his said damage to said defendant, said defendant has failed and refused to pay 
said sum claimed, hence this suit.” 

Pertinent grounds of the demurrer are as follows: 

“6. For that the allegations that said policy was in full force and effect at 
the time of said alleged accident are a mere conclusion of the pleader. 

“7. For that no facts are set up showing that the policy was in full force 
and effect at the time of the loss of said eye.” 

C. J. Griffith, of Birmingham, for appellant. 

L. H. Ellis and W. W. Wallace, both of Columbiana, for appellee. 

THOMAS, Justice. 

The assignments of error on appeal are from a judgment overruling the 
demurrers to the complaint. 

[1] Since the adoption of form 12, § 9531, Code 1923, facts indicated for 
a count declaring on a policy of insurance are sufficient. Sovereign Camp, W. O. 
W. vy. Guna, 224 Ala. 444, 140 So. 410; Bankers’ Credit Life Ins. Co. v. Lee, 
224 Ala. 398, 140 So. 609; Commercial Casualty Ins. Co. v. Hubert, 226 Ala. 
357, 147 So. 134. 

[2, 3] While Form 12 is designated as for a declaration upon a life insurance 
policy, it is held applicable to other insurance contracts, with the required 
necessary averment thereof. That is, a complaint averring the essential facts, in 
like general terms, is sufficient. The effect of the averments contained in the 
instant complaint is compliance with the rules of pleading in the premises. Police 
& Firemen’s Ins. Ass’n vy. Crabtree, 215 Ala. 36, 109 So. 156; Modern Order of 
Praetorians y. Wilkins, 220 Ala. 382, 384, 125 So. 396. 

[4] The change from form 12, § 5382, page 1196 of the Code of 1907, to 
that of form 12, § 9531, vol. 4, page 502, Code of 1923, by dropping the words 
“for the term of — years,” and that it was “not now necessary to aver the 
time that the policy was to run,” will be noted. Inter-Ocean Casualty Co. v. 
Foster, 226 Ala. 348, 147 So. 127; National Life & Accident Ins. Co. v. Hannon, 
212 Ala. 184, 101 So. 892. It is insisted that it was mere conclusion, to which 
we do not agree. 

It results that there was no error in the ruling assigned as error, and the 


judgment of the circuit court is therefore affirmed. 
Affirmed. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. BAREFIELD. 
No. 4—3042. 
Supreme Court of Arkansas. June 26, 1933. 
61 Southwestern Reporter (2d) 698. 


1. INSURANCE 

There was “accident” to automobile in which insured was riding within 
accident policy, where flying stick thrown by wheel of passing automobile struck 
car and deflected so as to strike insured. 

Facts stipulated disclosed that insured, while traveling in automobile, 
met large sedan traveling in opposite direction at high rate of speed, and, 
just as cars were passing, sedan ran over stick and “flipped the said stick 
in the direction of the car in which plaintiff was riding, striking the said 
car at the front of the left-hand door. The stick was hurled into the car 
and struck the plaintiff in the right eye, causing said plaintiff to lose the 
total and irrecoverable sight of right eye.” The insurance policy covered 
injury caused by “collision of, or by any accident to, any private horse- 
drawn vehicle or private motor-driven car in which insured is riding 
(For other cases, see Insurance, Dec. Dig. § 452.) 
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2. INSURANCE. 
Accident policy proviso requiring external or visible evidence on automo- 
bile of collision or accident to authorize recovery by insured riding therein held 
nature of exception to event insured against, and, insured having made proot 
that he was so injured, burden was on insurer to show case fell within exception. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Proof of damage apparently within insurance policy places burden on insurer 
of showing that injury was caused by event from occurrence of which insurer 
had exempted itself from liability. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. INSURANCE. 

Where stick thrown by wheel of passing automobile struck car in which ° 
insured was riding and was then so deflected that it struck insured and injured 
him, causal connection between accident and injury was sufficient to sustain 
recovery on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

5. INSURANCE. 

That insurer’s assertion of nonliability under accident policy was made in 
good faith held no defense to assessment of statutory penalty and allowance of 
attorney's fees, where insured recovered full amount sued for (Crawford & 
Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Ciecuie Court, Pope County ; A B. Priddy, Judge. 

Action by Albert Barefield against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Moreau P. Estes, of Nashville, Tenn., for appellant. 

John G. Rye and J. B. Ward, both of Russellville, for appellee. 

SMITH, Justice. 

This is a suit on an accident policy, and, from a judgment in favor of the 
insured is this appeal. 

The complaint alleged that the plaintiff was traveling north in a Ford coupe, 
i company with his son, when they met a large sedan traveling in the opposite 
direction at a high rate of speed, and just as the cars were passing the sedan 
ran over a stick and “flipped the said stick in the direction of the car in which 
the plaintiff was riding, striking the said car at the front of the left-hand door. 
The stick was hurled into the car and struck the plaintiff in the right eye, caus- 
ing said plaintiff to lose the total and irrecoverable sight of said right eye. That 
the accident above referred to is covered by the terms of said policy; that said 
accident occurred while said policy was in full force and effect.” 

The cause was heard on a stipulation, which recited that “the facts are as 
stated in the complaint at law, filed by the plaintiff, and if the facts so stated 
make out a case of liability against the defendant in favor of the plaintiff, the 
court is authorized to render a judgment against the defendant in favor of the 
plaintiff for the sum of $1,625, and penalty of 12% if the court finds plaintiff is 
entitled to said penalty from the facts stipulated herein, subject to defendant's 
right to except and appeal to the Supreme Court of Arkansas for a reversal of 
such judgment.” 

The stipulation incorporated the relevant portion of the policy sued on, 
which reads as follows: The appellant insures the plaintiff against the result 
of certain bodily injuries, including the loss of an eye “* * * if the insured shall 
by the collision of or by any accident to any railroad passenger car, passenger 
steamship, public omnibus, street railway car, taxicab or automobile, stage or 
bus, which is being driven or operated at the time by a person regularly em- 
ployed for that purpose, and in which such insured is traveling as a fare paying 
passenger or on which he is lawfully riding on a pass; or by the collision of or 
by any accident to any private horse drawn vehicle or private motor driven car 
in which insured is riding or driving; or shall by any accident to any passenger 
elevator in which insured is riding as a passenger; provided that in all cases 
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referred to in this paragraph there shall be some external or visible evidence on 
said vehicle of the collision or accident.” 

|1, 2] For the reversal of the judgment of the court below it is insisted 
that, under the stipulat’on as to the facts, there ‘s no evidence that ihere was 
any “external or visible evidence on said vehicle of a collision or accident,” as 
required by the policy, and also that no causal connection was shown between 
the loss of the eye and the accident to the car. 

It appears, however, that there was an accident to the car. It Was an 
accident within the meaning of the policy for the flying stick to strike the car, 
and in striking the car the stick was deflected so as to strike the plaintiff and 
cause the loss of his eye, and, if it be said that there was left no external or 
visible evidence on the car of the accident, this provision was in the nature of 
an exception to the event insured against, to wit, that the insured, while riding 
in one car, should be accidentally injured through the operation of another 
Plaintiff having made proof that he was so injured, the burden was upon the 
‘nsurer to show that the case fell within an exception to the contract by which 
the insurer had indemnified the insured against such an injury. 

[3] The rule appears to be that, when proof is made of damage apparently 
within a policy of insurance, the burden is on the insurer to show that the injury 
or damage was caused by an event from the occurrence of which the insurer 
nad exempted itself from liability. The rule is stated at section 599 of the 
chapter on Insurance in 14 R. C. L. p. 1437, as follows: “Where proof is made 
of a loss apparently within a policy, the burden is on the insurer to prove that 
the loss arose from a cause for which’ it is not liable. Accordingly while the 
plaintiff in an action on an accident policy must prove that the death was caused 
by accidental means, yet where prima facie evidence of that fact has been 
adduced, the defendant must show that the death of the insured resulted from 
an excepted cause.” 

The following, among other, decisions of this court are to the same effect: 
Grand Lodge of A. O. U. W. v. Banister, 80 Ark. 190, 96 S. W. 742; Continental 
Casualty Co. v. Todd, 82 Ark. 214, 101 S. W. 168; 2&tna Life Ins. Co. v. Taylor, 
128 Ark. 155, 193 S. W. 540, Ann. Cas. 1918B, 1122; Harrison v. Inters e 
Business Men’s Acc. Ass‘n, 133 Ark. ~ 202 S. W. 34; Mutual Life Ins. Co. 
New York v. Raymond, 176 Ark. 879, 4 S.W.(2d) 536. 

[4] We are of the opinion also na there was such causal connections, 
under the provisions of the policy, between the accident and the injury, as to 
sustain the judgment of the court. The flipping of the stick was clearly an 
accident. The stick was thrown against the car, and, after striking the car, 
was so deflected that it struck the plaintiff and injured him. That the stick did 
strike the car and was deflected in so doing is a fact which the parties have 
stipulated to be true, and this stipulation, in our opinion, distinguishes the instant 
ease from that of Life & Casualty Ins. Co. of Tennessee v. Whitehurst, 148 So. 
i62, decided by the Court of Appeals of Alabama, which was cited by appellant 
and relied upon as announcing the legal principle which should control our 
decision. 

{5] It is finally insisted that the trial court erred in assessing a penalty and 
attorney's fee in this case, for the reason that the insurer had defended in good 
faith under the belief that it was not liable. We have held, however, to thd 
contrary. The plaintiff recovered the full amount sued for; indeed, there was 
a stipulation declaring the extent of the lability if the insurer was liable at all, 
and the fact that the assertion of non-liability was made in good faith is no 
valid defense to the assessment of a penalty and the allowance of an attorney's 
fee, as provided in section 6155, Crawford & Moses’ Digest. There was a review 
ot what we regarded as a ‘controlling authorities upon this subject in the 
recent case of Missouri State Lite Ins. Co. v. Fodrea, 185 Ark. 155, 46 S.W.(2d) 
638, and we do not again review them. ; 

As we construe the contract sued on, the judgment is correct, and it 1s 
therefore affirmed. 
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\WASHINGTON FIDELITY NAT. INS. CO. v. ANDERSON. 
Supreme Court of Arkansas. 
Oct. 9, 1933. 
63 Southwestern Reporter (2d) 535. 


No. 4—3106. 


1. INSURANCE. 

Delivery of accident policy to insured, as well as insured’s mere possession 
thereof, held prima facie evidence that first premium had been paid; presumption 
being rebuttable. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Unconditional delivery of accident policy, without exacting premium payment 
in cash, raised presumption that short credit was intended. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 

Whether presumption that first premium on accident policy had been paid 
was rebutted held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

4. INSURANCE. 

Death from ptomaine poisoning caused by eating unwholesome food in cafe 
held caused solely by “external, violent, and accidental means” within sickness 
and accident. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

5. INSURANCE. 

Under sickness and accident policy classing as accidents injuries which pro- 
duce immediate total and continuous disability “or” which make visible contusion 
or wound on exterior of body, either of such injuries would be sufficient to bring 
insured within terms of policy for accidental death. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

6. INSURANCE. 

\ccident insurer’s denial of liability to beneficiary on ground insured had not 
been member long enough held waiver of written proof of loss warranting instruc- 
tion on estoppel. 

In view of such denial of liability, there was no error in instruction 
telling jury that, if they found that insurer refused to pay anything on 
policy for reason that premium had not been paid, jury could find that 
insurer was estopped from objecting that proofs of loss were not furnished 
in proper time. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

8. INSURANCE. 

In action on accident policy for $500, allowance of $150 attorney’s fee to 
plaintiff held to require reduction to $100. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. : 

Suit by Etta Anderson against the Washington Fidelity National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Modified, and, as modified, affirmed. 

Geo. W. Emerson, of Little Rock, for appellant. 

Harper E. Harb and Paul L. Barnard, both of Little Rock, for appellee. 

Krrsy, Justice. 

_ Appellee brought suit against appellant company on a sick and accident 
insurance policy to recover $500, penalty and attorney’s fee, on a policy issued 
to her husband, Ed Anderson, on September 22, 1930, alleging that Anderson 
died on October 3, 1930, from ptomaine poisoning as the result of having acci- 
dentally eaten some spoiled food a few days before. 

The policy provides in the second paragraph of the first page that Anderson 
was insured from the date thereof (September 22, 1930) until 12 o’clock noon 
the Ist day of November, 1930, and for such further periods, etc. 

The insured died October 3, 1930, which was after the date of issuance of 
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the policy and before the date on which the face of the policy recites the next 
premium would be due. 

The answer admitted the issuance of the policy; denied the other material 
allegations of the corhplaint; and pleaded special defenses that neither the insured 
nor the beneficiary had paid any premiums whatever on the policy, that no immedi- 
ate notice in writing was given to the defendant at its home office in Chicago 
of the illness of the insured, and that no such notice was given at all as required 
by the policy. That no proofs of illness or death were made to the company. 
Denied that death by accidental poisoning was covered by the policy or contract 
of insurance, and alleged that the policy required a strict compliance with its 
terms so far as giving notice was concerned. Denied all liability under the policy. 

The policy provides in paragraph C for the payment of $500 for accidental 
death, and in paragraph A insurance for bodily injuries effected during the life of 
this policy solely through external, violent, and accidental means. And in para- 
graph F it classifies injuries as follows: “(1) Injuries, fatal or non-fatal, which 
produce immediate, total and continuous disability from date of accident, or 
which make a visible contusion or wound on the exterior of the body. (2) 
Disability caused partly by injury and partly by disease shall be classified as 
disease and paid for as such.” 

Appellee relies on the fact that the injuries which the insured Ed Anderson 
received produced immediate, total, and continuous disability from the date of the 
accident, and in doing so should not be classed as a disease. 

The court instructed the jury, giving over appellant’s objection its amended 
instruction No. 2. The jury returned a verdict against appellant, and judgment 
was rendered for the amount of the policy, penalty, and $150 attorney’s fees to be 
taxed as costs, from which comes this appeal. 

Appellant insists that the court erred in the giving and refusal of certain 
instructions, in the admission of the certificate of he State Health Department as 
to the cause of death of the insured, and that there was no liability under the 
policv which it alleged had been wrongfully delivered to the insured without the 
payment of the first premium. 

[1, 2] It is admitted that the policy was delivered to the insured by appel- 
lant’s agent, although the agent reported that he did not receive the payment of 
the first premium, and the general agent testified also that such first premium had 
not been paid, still two witnesses testified that they were present when the policy 
was delivered and that they saw the insured pay the money to the agent upon its 
delivery. The agent delivering the policy testified, as did also the general agent, that 
policies were sometimes delivered without payment of the first premium by the 
insured; the agent taking a chance upon the collection of the premium. It is 
admitted, however, that the policy was delivered to the insured and such delivery 
is prima facie evidence of the payment of the first premium, and further the 
insured’s mere possession thereof is prima facie evidence that the first premium 
has been paid. 32 C. J. § 355, p. 1204; Mutual Life Ins. Co. v. Parrish, 66 Ark. 
612, 52 S. W. 438. Such prima facie case may be overcome, however, but it was 
not done here by the agent delivering the policy, who testified that the premium 
was not in fact paid, since two witnesses testified that they saw the insured pay 
the premium money when said policy was delivered. Neither does the testimony 
of the general agent, Mr. Naylor, overcome such prima facie case, as he stated 
that the policy was delivered and the company took a chance on the collection 
where they were delivered on credit. The delivery of the policy without condition 
without exacting payment of the premium in cash raised the presumption that a 
short credit was intended. American Employers’ Liability Ins. Co. v. Fordyce, 62 
Ark. 562, 36 S. W. 1051, 54 Am. St. Rep. 305. 


[3] The presumption that the first premium was paid upon the policy is an 
ordinary presumption of fact and can be rebutted, the jury decides such questions 
of facts in the case, and the instruction No. 2, complained of, properly left this 
for determination by it, and the jury having found against appellant on this point, 
its finding will not be disturbed: here. } hs ae , ; 

[4] Appellant next insists that the ptomaine poisoning trom eating unsound 
food does not constitute a death solely by external, violent, and accidental means 
within the meaning of the policy, and cites Martin v. Interstate Business Men’s 
Acc. Ass'n, 187 Iowa, 869, 174 N. W. 557, as authority on this point; but such case 
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appears to be contrary to the weight of authority. It is stated in 5 Couch, Enc. of 
Insurance Law, § 1141, p. 4003: “There are also numerous cases of death or dis- 
ability incident to the partaking of food or drink and resulting either from poison- 
ing or from disease. In the case of death or disability resulting from the mechan- 
ical action of food or drink, the cases are largely agreed that it was by accident or 
the result of accidental means. And the authorities agree that death directly from 
poisoning following the unintentional eating of bad but apparently wholesome 
food is affected by accident, or is the result of accidental means, unless causes of 
such a character are expressly excepted.” See, also, 1 C. J. § 78, p. 431, and note 
14 thereto, and Vance on Insurance, § 232, p. 566. 

[5] It is contended here that under the provisions of the policy there must be 
a visible wound or contusion on the body in order to recover thereunder for 
accidental death, but paragraph F provides if the injury causes immediate, total, 
and continuous disability, it is classed as an accident by the policy, or if there is 
a wound or contusion, it is classed as an accident and not as a disease, etc. The 
insured here was shown to have gone to his lunch in a cafe across the street from 
where he stopped with the car in which he was riding with another man, who 
saw him eating in the café, and that he felt sick shortly and had to be taken home, 
was vomiting violently and almost continuously, and was continuously disabled 
from then until his death occurred, which was pronounced by the doctor as from 
the effects of ptomaine poisoning. This places his death within the provisions of 
the policy without regard to whether there was any visible contusion or wound on 
the exterior of the body. This disjunctive conjunction “or” separates the sentence, 
and either of the two causes provided would be sufficient to bring the insured within 
the terms of the policy for accidental death; both not being required. U. S. 
Casualty Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, L. R. A. 1917F, 485. 

[6] The testimony shows appellee notified the agent who delivered the 
policy, Collins, and talked with him about the death of the insured and the pay- 
ment of the policy, and that he told her that Mr. Naylor was the agent of the 
company that paid the claims and to see him. That she saw Mr. Naylor, and he 
denied that there was any liability on the part of the company to the insured, 
saying he had not been a member long enough. This was a denial of liability 
and a waiver of written proof of loss, and there was no error in instruction No. 
5, objected to, telling the jury that if they found that defendant refused to pay 
anything on the policy for the reason that the premium had not been paid then it 
could find that the company was estopped from objecting that the proofs of loss 
were not furnished in the proper time. Inter-Ocean Casualty Co. v. Copeland, 
184 Ark. 648, 43 S. W. (2d) 65; Old American Ins. Co. v. Wexman, 160 Ark 
571, 255 S. W. 6. 

[7] Neither was error committed in allowing the introduction in testimony of 
the copy of the certificate of death of the insured recorded in the State Health 
Department. Such certificates are required to be made and filed in that office, 
and the statute provides that copies thereof duly certified should be received in 
evidence in any court of the state with like effect as the original thereof. Act 
No. 238 of 1921, p. 308, § 1, Castle’s Supp. 1927, § 4133a. See, also, Marsh v 
Erwin, 155 Ark. 371, 244 S. W. 441; 22 C. J. § 914, p. 801. j 

[8] It is finally insisted that the court erred in assessing the 12 per cent. 
penalty and $150 attorney’s fee. The plaintiff moved the court for an order assess- 
ing the statutory penalty and a reasonable attorney’s fee, and the record recites 
that the court being well and sufficiently advised doth grant said motion and doth 
fix $150 as a reasonable attorney’s fee; same to be taxed as costs. 

_ This court has concluded $100 would be a reasonable attorney’s fee under the 
circumstances, and that the judgment should be modified accordingly, reducing the 
amount to that sum, and as modified it will be affirmed. 
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BUSINESS MEN’S ASSUR. CO. v. SELVIDGE. No. 4—3132. 
Supreme Court of Arkansas. Oct. 16, 1933. 
63 Southwestern Reporter (2d) 640. 
2. INSURANCE. 

In action upon accident and health policy for loss of eye, whether injury 
occured after policy became effective held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Requirements of notice to insurer in accident and health policies are valid, 
and oral notice is insufficient where written notice is required. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

4, INSURANCE. , 

_ Insured’s failure to notify insurer of injury to eye within 20 days from date 
of injury or within reasonable time thereafter held bar to recovery upon accident 
and health policy, where failure was due to insured’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE. 
Verbal notice of injury to soliciting agent held not notice to insurer. 
(For other cases, see Insurance, Dec. Dig. § 540.) 

6. INSURANCE. ; 

Courts are reluctant to deprive insured of benefit of honest claim by technical 
construction which prescribes requisites by which accrued right is to be made 
available. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Humphreys, J., dissenting. 

Appeal from Circuit Court, Broome County: J. F. Koone, Judge. 

Action by William O. Selvidge against the Business Men’s Assurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

J. Loyd Shouse, of Harrison, for appellant. 

V. D. Willis and Shinn & Henley, all of Harrison, for appellee. 

ButLeR, Justice. 

On the 23d day of July, 1932, the appellee made an application to appellant 
company for an accident and sickness insurance policy. S. T. Phifer was desig- 
nated in said application as “company salesman,” and the issuance of the policy 
was recommended by him. The indorsements on the application show that the 
application was accepted by the appellant and its policy of insurance issued on the 
26th day of July, 1932. 

The appellee brought suit on the policy to recover for the loss of one eye, 
the injury to which he alleged was sustained on the 12th day of August, 1932. 
The appellant, in its answer, denied that plaintiff suffered the injury on the date 
alleged, and averred that if such injury was sustained it occurred prior to the 
issuance of the policy; and for further defense it averred that plaintiff failed to 
comply with the terms of the policy as to the giving of notice. 


The trial resulted in a verdict and judgment for the plaintiff in the sum of 
$750 for the loss of his eye, whereupon the court rendered judgment in his favor 
against the appellant for that amount, together with the sum of 150, attorney's fee, 
and a 12 per cent penalty. The appellant company has appealed, and for grounds 
of reversal contends that the evidence was not sufficient to support the verdict, in 
that it failed to establish the fact that the injury occurred on the date alleged, 
but insists that it shows the injury to have happened on a date prior to the issu- 
ance of the policy; and that the evidence establishes that notice of the happening 
of the accident was not given within the time provided in the policy, and no ev!- 
dence was offered tending to show that it was not reasonably possible for the in- 
sured to give the notice within the time stated in the policy, or that the notice 
was given thereafter as soon as was reasonably possible. 

[1, 2] On the first contention, it may be said that the evidence introduced by 
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the appellant strongly tends to sustain his theory, but the appellee in round terms 
testified that the injury which caused the loss of his eye occurred on the date 
alleged. The jury was the sole judge of the credibility of the witness, and it has 
resolved the disputed question of fact in favor of the appellee. It was the duty 
of the trial judge, if in his opinion the verdict was not sustained by a prepon- 
derauce of the evidence, to have set the verdict aside on motion and to have 
granted a new trial. By his failure to do this he has added the weight of his 
judgment regarding the sufficiency of the evidence to that of the jury. Notwith- 
standing what we may think, on the question of where the preponderance lies, we 
are not permitted to exercise our judgment in that particular, but must be bound 
by that of the jury and the trial court. 

The pertinent parts of the ccntract of insurance relating to the next defense 
interposed in the trial court and pressed on our attention are as follows: 

“4. Written notice of injury or of sickness on which claim may be based must 
be given to the company within twenty days after the date of the accident caus- 
ing such injury, or within ten days after the commencement of disability from 
such sickness. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the company at Kansas City, Missouri, or to any authorized 
agent of the company, with particulars sufficient to identify the insured, shall 
be deemed to be notice to the company. Failure to give notice within the time 
provided in this policy shall not invalidate any claim if it shall be shown not 
to have been reasonably possible to give such notice and that notice was given 
us soon as was reasonably possible.” 

Affirmative proof of loss must be furnished to the Company at its said 
ofice in case of claim for loss of time from disability within ninety 
the termination of the period for which the company is liable and 
claim for any loss, within ninety days after the date of such loss. 

8. The company shall have the right and opportunity to examine the person 
of the insured when and so often as it may reasonably require during the pen- 
dency of claim hereunder, and also the right and opportunity to make an autopsy 
in case of death where it is not forbidden by law.” 

“5. * * * Strict compliance on the part of the insured and the beneficiary 


with all the provisions of this policy is a condition precedent to recovery here- 
under.” 


days after 
in case ot 


It is admitted by the appellee that the written notice of his injury provided 
for in the policy was not given within the twenty days and not until the 12th 
day of November, 1932, following the occurrence. He contends, however, that 
circumstances existed which rendered it reasonably impossible for him to give 
the notice within the twenty-day period, and that he gave the same as soon 
thereafter as was reasonably possible; that there was evidence which warranted 
this contention, and that the same was properly submitted to the jury for its 
determination. To excuse his failure to give notice within the twenty-day 
period, appellee testified that on the 19th day fo August, 1932, about seven days 
after his alleged injury, his wife became suddenly insane; that he was caring 
tor her at their home until the 29th day of August, following, when he carried 
her to the insane asylum and immediately returned home; that during the first 
part of September, he was at home looking after its affairs and caring for his 
two children, and the latter part of the month he was at work in his shop doing 
first one thing and then another; that within fifteen days after the date of his 


injury, he told the agent who had written his application of it and the agent 
promised to write the company. 


The evidence fails to show what appellee was doing during the month of 
October or what were the circumstances surrounding him during that month, 
her is it shown what were his circumstances in November prior to the 12th day 
on which day he, for the first time, gave written notice to the appellant company 
of the injury to, ‘and the loss of, his eye. 


[3] It is well settled that stipulations as to the giving of notice in policies 
of this character are reasonable and valid, and that where a written notice is 
required an oral notice is not sufficient. Also, that these provisions are for the 
Purpose of giving opportunity for an early investigation of claimant’s injury. 
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[4, 5] If we construe the stipulation in the policy relative to the giving of 
notice most liberally in favor of the insured, if any effect is given to it at all. it 
must bar a recovery, since we are unable to discover any testimony tending to 
show that the failure to give the notice within the twenty-day period, or within 
a reasonable time thereafter, resulted from anything except the negligence of 
the insured; and certainly there is nothing to indicate that there was any cir- 
cumstance which would have prevented him from giving the notice in Septem- 
ber. It is clear that appellee’s failure to give the notice was due solely to his 
own neglect, and not from any circumstance which would reasonably have 
prevented him from doing so; and it prevented the insurer from making inves- 
tigation until the wound was thoroughly healed, when, if the notice had been 
properly given, it might have determined from an inspection of the wound itself 
whether it had been received at as late a date as claimed. Appellee testified that 
he had told the agent about his injury fifteen days after it occurred; the agent 
testified it was about a month and a half; but whenever the agent was told, it 
is not shown that he ever communicated his information to the appellant com- 
pany. The inference is clear from the testimony ‘that Phifer, the agent, was 
clothed with no general authority, but was a mere soliciting agent. and there- 
fore verbal notice to him was not sufficient. Arkansas Mut. Fire Ins. Co. \ 
Clark, 84 Ark. 224—227, 105 S. W. 257. 

[6] Courts are reluctant to deprive the insured of the benefit of an honest 
claim by any narrow or technical construction which prescribes the requisites by 
which an accrued right is to be made available. But in this case there is a total 
lack of evidence tending to show that the insured has placed himself within the 
terms of the policy as most liberally construed in his favor, and for that reason 
the judgment of the trial court must be reversed, and the cause dismissed. It 
is so ordered. 

Humphreys, J., dissents. 


SOUTH v. PRUDENTIAL INS. CO. OF AMERICA. Na 22824. 
Court of Appeals of Georgia, Division No. 2. 
Sept. 5, 1933. 
Rehearing Denied Sept. 27, 1933. 
171 Southeastern Reporter 215. 
INSURANCE. 
Evidence that switchman was incapacitated for his job or any substantial work 
by loss of arm showed “total disability” within death and accident policy. 
Policy provided that “total disability,” within meaning of policy, - 
existed whenever insured was rendered wholly, continuously and_per- 
manently unable to engage in any occupation or perform any work for 
any kind of compensation of financial value during the remainder of his 
life. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) ; 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Suit by W. T. South against the Prudential Insurance Company of America. 
To review a judgment of nonsuit, plaintiff brings error. 

Reversed. 

T. J. Lewis and Jno. T. Dennis, both of Atlanta, for plaintiff in error. 

Spalding, MacDougald & Sibley and Estes Doremus, all of Atlanta, ior de- 
fendant in error. 

Syllabus Opinion by the Court. 

Surron, Judge. 

Plaintiff was employed by a railroad terminal company as a switchman. It 
took an able-bodied man with two feet and two hands to perform this work. 
Plaintiff was insured by the defendant insurance company against death and acci- 
dent. He met with an accident which necessitated the amputation of his arm 
just below his shoulder. The policy provided that total disability, within the 
meaning of the policy, existed whenever the insured was “rendered wholly, con- 
tinuously, and permanently unable to engage in any occupation or perform any 
work for any kind of compensation of financial value during the remainder of 
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his life.” Plaintiff was unable to continue as a switchman on account of such in- 
jury; railroad and terminal companies not employing one-armed men in such ca- 
pacity. He filed a claim with the insurance company, and it refused to pay the 
same, and denied liability on the ground that the insured was not totally disabled 
within the meaning of the above clause in the policy. Plaintiff filed suit against 
the insurance company. On the trial the above facts appeared. There was also 
evidence to the effect that the plaintiff had not earned any money since his in- 
jury, and was unable to perform any substantial work, and that, while he lived 
on the farm with his father, he was not able to do any farm work on account of 
such injury. Upon the conclusion of plaintiff's evidence, the court granted a non- 
suit, and to this judgment plaintiff excepts. Held, that this case is controlled by 
the rulings of the Supreme Court in Cato v. Aitna Life Ins. Co., 164 Ga., 392, 
138 S. E. 787, and of this court in Marchant y. New York Life Ins. Co., 42 Ga. 
App. 11, 155 S. E. 221, and New York Life Ins. Co. v. Thompson, 45 Ga. App. 
638, 165 S. E. 847. The plaintiff made out a case showing that he was totally 
disabled, within the meaning of that term, as construed by the above decisions, 
and his case should have been submitted to the jury. 

It follows that the court erred in granting a nonsuit and dismissing plaintiff's 
case. 
Judgment reversed. 

Stephens and MacIntyre, JJ., concur. 
Jenkins, P. J., disqualified; MacIntyre, J., designated to preside. 


BROWN v. FEDERAL LIFE INS. CO. No. 21987. 
Supreme Court of Illinois. Oct. 21, 1933. 
187 Northeastern Reporter 484. 
l, INSURANCE. 

Insurance policy provision giving insurer right to cancel policy on notice to 
msured and return of unearned portion of premiums paid by insured is generally 
valid. 

(For other cases, see Insurance, Dee. Dig. § 228.) 

2. INSURANCE. 

Provision in accident policy authorizing cancellation hy insurer on notice to 
insured and returning of unearned portion of premiums did not render policy 
void (Smith-Hurd Rev. St. 1933, c. 73, §§ 365, 370). 

(For other cases, see Insurance, Dec. Dig. § 228.) 

3. INSURANCE. 

Premiums paid under valid insurance policy on which insurer has carried 
risk for some time may not be recovered on count for money had and received 
i case insurer violates its contract, but must be recovered in action for damages 
irom insurer's breach of contract. 

(For other cases, see Insurance, Dec. Dig. §§ 198[1], 237.) 
+. INSURANCE. 

Where insurer had right to cancel accident policy, amount paid by insured 
as increased premiums prior to cancellation could not be recovered on cancella- 
tion as paid under duress (Smith-Hurd Rev. St. 1933, c. 73, §§ 365, 370). 

(For other cases, see Insurance, Dec. Dig. § 198|1].) 


Error to Municipal Court of Chicago; Edgar A. Jonas, Judge. 

Suit by Henry D. Brown against the Federal Life Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. 

Affirmed. 

Henry D. Brown, of Chicago, pro se. 

Jerome F. Kutak, of Chicago, for defendant in error. 

Jones, Justice. 


Plaintiff in error, Henry D. Brown, brought suit against defendant in error, 
the Federal Life Insurance Company, a corporation, in the municipal court of 
Chicago, to recover the amount paid by him to the insurance Company as pre- 
miums on two policies of insurance issued by the company to him which provided 
lor insurance against loss of life, limb, sight, or time by accidental injury or 
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luss of time by sickness. The case was tried by the court without a jury, and 


the trial resulted in a finding and judgment in favor of the insurance company. 
Plaintiff in error has sued out of this court a writ of error for a review of the 
record, 

One of the policies of insurance was issued on August 26, 1926, and provided 
ior a monthly premium of $3 to be paid by plaintiff in error. The other policy 
was issued March 3, 1928, and provided for a monthly premium of $1.50. The 
monthly premiums provided for by the policies were paid by the plaintiff in 
error to July 1, 1928. Prior to July 1, 1928, he was notified by the company that 
't must either increase the premiums to be paid for the insurance or cancel the 
policies, and that to continue the policies in force and effect he must after July 
1, 1928, pay on the first policy $3.34 a month and on the other policy $1.67 a 
month. After July 1, 1928, plaintiff in error paid the monthly premiums on the 
policies at the increased rate for each month, to and including January, 1932 
[n that month he received a letter from the company stating it would accept no 
further premiums, and that the policies would be “allowed to lapse on February 
1, 1932.” Plaintiff in error sent to the company his two checks for the premiums 
on the policies due in February, 1932. The checks were returned to him by th« 
company. Thereatter he demanded of the company that it pay him the amount 
paid by him to it as premiums on the two policies, with interest. With this 
demand the company refused to comply. 

Except as to dates, amounts of premiums, and amounts to be paid in case of 
icss, the two policies of insurance are identical in their provisions. The 
two paragraphs of the first policy issued read as follows: 

“The date of this policy is the 26th day of August, 1926, and the company 
hereby insures Henry D. Brown, hereinafter referred to as the insured, from 
twelve o’clock noon, standard time, at the place where the insured resides, until 
twelve o'clock noon such standard time on the first day of October, 1926, and 
ior such time thereafter as the premiums paid by the insured as agreed in his 
application therefor will continue this policy in force. 

“The insurance hereunder is granted in consideration of the application here- 
tor, copy of which is attached hereto and made a part hereof, and of the payment 
of the policy fee of five dollars and the monthly premium of three and 00/100 
dollars in advance, and begins at twelve o’clock noon, such standard time, of 
the date of this policy, ‘and subject to all the conditions, agreements and provi- 
sions of this policy and those endorsed hereon, is against loss resulting from 
personal bodily injury sustained while this policy is in force and effected directly 
and independently of all other causes by the happening of a purely accidental 


event, (stticide, sane or insane, not included,) and against disability by illness as 
hereinafter provided.” 


first 


Each policy contained a provision designated as “Part nine,” as follows: 
“After this policy has been maintained in force for not less than three consecu- 
tive months the company will allow a grace of five days for the payment of any 
subsequent premium, and during this period of grace the insurance hereunder 
shall continue in force, subject otherwise to all the terms and provisions of this 
policy.” 

Other provisions of the policies which should be noted are as follows: 

“The company may cancel this policy at any time by written notice delivered 
to the insured or mailed to his last address as shown by the records of the com- 
pany, together with cash or the company’s check for the unearned portion of 
the premiums actually paid by the insured, and such cancellation shall be with- 
out prejudice to any claim originating prior thereto.” 

“This policy shall terminate and cease to be in force if the premium is not 
paid in full as and when required by the terms thereof, except as provided in 
Part nine. The acceptance of any premium shall be optional with the company 
except as provided in Part nine.” 

It is the contention of plaintiff in error that the provision of each policy that 
the insurance company could cancel it at any time is void, because to give it 
effect would render the contracts void for want of mutuality; that the provision 
of section 4 of “An Act concerning and to regulate policies issued by companies, 
corporations, associations, societies or other insurers, doing accident and casualty 
insurance business, and to repeal Acts or parts of Acts in conflict with this 
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Act,” “oe June 29, 1915 (Laws 1915, pp. 472, 477 [Smith-Hurd Rev. St. 
1933, c. 73, § 363] ) which permits insurance companies doing business under 
that act iS ‘insert in policies a clause for cancellation of the policies such as was 
in the policies of plaintiff in error, is unconstitutional; that secton 9 of said act 
(Smith-Hurd Kev. St. 1933, c. 73, § 370), which provides that a “policy issued in 
violation of this act shall be held valid but shall be construed as provided in 
this act,” is unconstitutional, and that the refusal by the insurance company to 
receive further premiums on the policies was a wrongful and unjustified repudia- 
tion of the insurance contracts by the company which gave plaintiff in error 
the right to recover all money paid as premiums on the policies. The constitu- 
tional questions argued by plaintiff in error were raised by him in the municipal 
court by his reply to the afhdavit of merits filed by the insurance company and 
by propositions of law submitted to the court which were marked “refused.” 

|1| A provision in an insurance policy which gives the insurer the right to. 
cancel the policy upon notice to the insured and a return of the unearned — 
portion of the premiums paid by oe insured have generally been recognized as 
valid. Albany City Fire Ins. Co. Keating, 46 Ill. 394; Peoria Marine & Fire 
Ins. Co. v. Botto, 47 Ill. 516; ves Ins. Co. v. Maguire, 51 Ill. 342; Home Ins. 
Co. v. Heck, 65 IIl. 11; Karelsen vy. Sun Fire Office. 122. N. Y. 545, 25 N. E. 921; 
Davis Lumber Co. v. Hartford Fire Ins. Co., 95 Wis. 226, 70 N. W. 84, 37 L. R a A. 
131; British Aaiealine Ins. Co. v. Wilson, 77 Conn. 559, 60 A. 293; Good v. Farm- 
ers’ Mutual Hail Ans. Ass’n (S. D.) 235 N. W. 114. In Bacon’s Life and Accident 
Insurance (vol. 2, § 545a, p. 1326) the author says: “It is common for accident 
insurance contracts, like those of fire insurance, to contain a provision for 
cancellation by the insurer upon compliance with specified conditions. The usual 
provision is that the policy may be canceled by the company upon mailing a 
notice thereof, together with a check for the unearned premium, to the insured 
at his last known address. * * * Parties are free to contract as they please as 
to cancellation by the insurer, and such a stipulation in that regard is valid.” 
Parties to a contract may cancel it at any time by mutual consent, and there 
is no reason why they may not agree in advance that the contract made by them 
shall cease to be binding at any time, at the option of either or both of them, if 
there is, in fact, a valid contract made by them. 13 Corpus Juris, 606. 

|2] Since the provision contained in the policies of insurance for cancella- 
tion at any time by the insurer upon giving notice to the insured and returning 
the unearned portion of premiums paid by him did not render the contracts 
void, it is unnecessary to pass upon the question of the constitutionality of the 
provision of the statute which permits such a provision to be put into a policy 
of accident and health insurance. This is true because the contention that the 
statute is invalid is grounded upon the proposition that, in the absence of statute, 
such a provision in a policy of insurance, if given effect, would render the con- 
tract void for want of mutuality, and, as we have decided, that proposition is 
not true. 

[3] It is contended by plaintiff in error that, under the provision for can- 
cellation by the insurer contained in the policies, the insurance company was 
not authorized to give notice that the policies would be canceled at a future 
date, but could cancel the policies only at the date of giving notice of cancella- 
tion, upon i Pie a return to the insured of the portion of the premium paid 
by him which had been unearned at that time; that under part 9 of the con- 
tract he was, after having paid the premiums for January, 1932, entitled to 
insurance to and including the 5th day of February, 1932; that the attempted 
cancellation of the policies was an attempt to discriminate between policyholders, 
in violation of the provision of the statute prohibiting the insurance company 
‘rom making discrimination between individuals in the same class; and that the 
attempt of the insurance company to cancel the policies was unauthorized and 
wholly ineffective. It is not necessary to a decision of this case to pass upon 
these contentions. There is no showing and no contention made that plaintiff 
im error had suffered any loss by accident or that his health had been in anywise 
impaired prior to February 5, 1932. This is not a suit to recover on the policies 
of insurance or either of them, and is not a suit to compel the insurance com- 
pany to accept premiums and to continue the policies of insurance in force. By 
his suit the plaintiff in error recognizes that the policies of insurance are no 





47. The Insurance Law Journal, Vol. 82 [ Feb., 


longer in force and binding on the insurance company. He seeks a recovery 
of premiums paid under the policies on the theory that the amount paid as 
premiums is money had and received by the insurance company for his use. 
There is no allegation in the statement of claim filed by plaintiff in error of any 
special damage because of the cancellation of the policies of insurance, and 
there is no proof in the record that the plaintiff in error cannot obtain from 
another insurance company the same insurance that he had under the policies 
in question at the same rate he was paying, or of any special damage whatever. 
Where a policy of insurance is void ad initio or a risk thereunder never attaches, 
and there is no fraud on the part of the insureed, and the contract is not against 
iaw or good morals, the insured may recover all premiums paid under such 
policy. Seaback v. Metropolitan Life Ins. Co., 274 Ill. 516, 113 N. E. 862. But 
the premiums paid under a valid policy of insurance, on which the insurance 
company has carried the risk for some time, may not be recovered on a count 
for money had and received in case the insurance company violates its contract, 
Phoenix Mutual Life Ins. Co. v. Baker, 85 Ill. 410. In such case the action is 
one for the damages suffered by the breach of the contract by the insurance 
company. In this case the insurance company carried the risk on the policies 
over a period of several years, and, if its refusal to accept further premiums 
and carry the risk longer was a breach of the contract, the plaintiff in error 
could not recover the amount of premiums paid on the policies on the theory 
of money had and received by the company for his use, but could recover only 
the special damages suffered by him because of the breach of the contract. In 
this case there is no allegation or proof of such damages. 

[4] It is also contended by plaintiff in error that the amounts paid by him 
as increased premiums on the two policies after July 1, 1928, were paid under 
duress and may be recovered. This contention might prevail if the company’s 
right to cancel did not exist, but we have held that the cancellation provision 
of the contracts is valid. 

|5, 6] The insurance company has suggested that no constitutional question 
is involved in this case, and that this court is without jurisdiction. There 
appears in the record a certificate of the trial judge that there is involved in 
this case the validity of a statute, and that in his opinion the public interest 
requires that the appeal or writ of error in the case be taken directly to this 
court. That certificate does not have the effect of giving this oe ne 
of this case. Section 118 of the Practice Act (Smith-Hurd Rev. 1933, c. 110, 
§ 118) provides that this court shall have jurisdiction of ame ‘ted writs of 
crror in cases in which the validity of a municipal ordinance is involved and in 
which the trial judge shail certify that in his opmion the public interest requires 
that the case be taken directly to this court, but there is no provision in the 
statute that gives this court appellae jurisdiction of a case on the certificate 
of a trial judge that the validity or constitutionality of a statute is involved. 
Phis court could not reverse the judgment of the municipal court unless it found 
that the policy provisions for cancellation of the insurance policies, if given 
effect, would render the policies void, and also that the statute which permits 
such a provision for cancellation to be put in insurance policies is unconstitu- 
tional. This situation confers jurisdiction upon this court, event though on 
appeal it is afterwards found unnecessary to pass upon the validity of the statute. 
People v. Adams, 351 III. 79, 183 N. E. 810; Barrett Mfg. * v. oa of Chicago, 
259 Ill. 578, 102 N. E. 1017; Rittenhouse & Embree Co. v. . Brown & Co., 
254 Ill. 549, 98 N. E. 971. 

The judgment of the municipal court is affirmed. 

Judgment affirmed. 


CARRAL v. NATIONAL LIFE & ACCIDENT INS. CO., Inc. No. 1220. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1933. 


149 Southern Reporter 901. 
1, INSURANCE. 


Evidence in suit on accident policy established that insured sustaining injury 
to eye was entitled to 5 weeks’ insurance for total disability in addition to 2 weeks’ 
insurance already received. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE. 


Evidence in suit on accident policy supported award of penalty of double 
amount of insurance due under policy and $50 attorney’s fee for insurer’s refusal 
to pay benefits without due and reasonable grounds (Act No. 310 of 1910, §§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from District Court, Parish of Tangipahoa; A. L. Ponder, Jr., Judge. 
Suit by Frank Carral against the National Life & Accident Insurance Com- 


pany, Inc. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


S. S. Reid, of Amite, for appellant. 
Mat. J. Allen, of Amite, for appellee. 
E.uiort, Judge. 


{1, 2] Frank Carral obtained from the National Life & Accident Insurance 
Company, Inc., insurance against accidental injury. On or about May 27, 1932, he 
received an accidental injury in his left eye, which required treatment by a physi- 
cian. The defendant paid insurance for 2 weeks at the rate of $13 per week, and 
then, acting on the advice of local agents, refused to pay more and suit followed. 
Plaintiff claims that his injury produced in him a total disability for 5 weeks in 
addition to the 2 weeks on account of which insurance was received; that more 
than 30 days elapsed after due notice and proof of disability, and, the defendant 
having refused to pay, without due and reasonable grounds such as to put a reason- 
able and prudent business man on his guard, he is entitled under Act No. 310 of 
1910, 8§ 2 and 3, to double the amount of insurance due under the policies with at- 
torney’s fees in addition as a penalty under the act for nonpayment. 


The National Life & Accident Insurance Company, Inc., for answer admits the 
issuance of the policies sued on, and that plaintiff was accidentally struck in his 
left eye by a rock while at work, and that it paid him 2 weeks’ insurance at the 
rate stated and claimed in the petition, but it denies all further liability. The trial 
resulted in a judgment in favor of the plaintiff as prayed for, and the attorney’s 
fees were fixed at $50. The defendant has appealed. 


The weekly amount claimed is not disputed, but defendant insists that the 2 
weeks during which insurance was paid is all that it owed plaintiff on account of 
his injury, and was unjustly condemned to pay more, and especially is it claimed 
that the penalty provided for by Act No. 310 of 1910 should not be imposed. The 
testimony of the plaintiff that he was totally disabled for 5 weeks in addition to 
the 2 weeks on account of which insurance was received is supported by the med- 
ical testimony in the case. The physician who treated plaintiff’s eye was in the 
employment of the company for whom the plaintiff was at work when injured. 
The same physician was also in the employment of the National Life & Accident 
Insurance Company, Inc., but there is not the slightest trace of bias or leaning one 
way or the other on that account. The physician impresses that his desire was to 
be fair to all parties concerned, and his testimony is convincing. The substance 
and effect of his testimony is that the injury to plaintiff's eye did not physically 
disable him from doing the work in which he was engaged for the 5 weeks on ac- 
count of which plaintiff claims additional insurance, but he says and makes it 
plain that the character of the eye injury and the nature of the work in which 
plaintiff was engaged was such that an earlier return to work might have aggra- 
vated his injured eve and prevented it getting well; that it was not safe to return 
to work until all danger on that account had passed, and that he deemed it best 
not to take any chances which might have brought about a condition which would 
have resulted in the loss of the eye. It was pursuant to the advice of the physician 
that plaintiff refrained from work; the idea heing to protect the eye for the 5 
weeks that he did not work. There is evidence that plaintiff was seen by one 
party driving on the road, another claims to have seen him in his field, etc., but 
plaintiff was wearing a shield over his eye, and the effort to show that he might 
as well have heen performing his usual work arises, we think, from too much en- 
thusiasm on the part of parties in the service of defendant. It was the duty of 
the plaintiff to follow the well-meant advice of the physician. Defendant has two 
local agents who, it seems, took it on themselves to pass on plaintiff’s capacity for 
work, and they reached the conclusion that the precaution of the physician was un- 
necessary, and advised defendant that plaintiff was able to return to work after 2 
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weeks and to stop payment, which it seems defendant did without consulting the 
physician. We are satisfied from the evidence that plaintiff is entitled to the 5 
weeks’ insurance claimed in his petition in addition to the 2 weeks received. As for 
the penalty, we have considered the evidence on that subject, and it is our con- 
clusion that the penalty was properly imposed. 

Judgment affirmed; defendant-appellant to pay the cost in both courts. 


CURRY vy. UNIVERSAL LIFE INS. CO. No. 4611. 
Court of Appeal of Louisiana. Second Circuit. Nov. 3, 1933. 
150 Southern Reporter 408. 
1. INSURANCE. 

Insured claiming to have been incapacitated by accidental injury only and nut 
furnishing insurer any proof or doctor’s certificate of injury as required by acci- 
dent policy held not entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

Where insured brought suit on accident policy for accidental injury, insurer's 
showing that insured suffered from malaria, made to rebut claim of accidental 
injury, did not enlarge pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from City Court of Shreveport; David B. Samuel, Judge. 

Suit by George D. Curry against the Universal Life Insurance Compatiy. 
From a judgment rejecting his demand, plaintiff appeals. 

Affirmed. 

Irion & Switzer and Henry F. Turner, all of Shreveport, and John G. Gibbs, 
of Natchitoches, for appellant. 

Bryan E. Bush, of Shreveport, for appellee. 

Drew, Judge. 

Plaintiff sued for $285, alleging that on November 5, 1931, he was accidentally 
injured and incapacitated from doing any work for a period of sixteen weeks; 
that he was the holder of an insurance policy issued to him by defendant in which 
policy he was entitled to be paid $7 per week during the time he was incapacitated 
He alleged that he made proper proof of his incapacity, and that defendant paid 
for one week and refused to pay for the additional time. He claimed $7 per 
week for sixteen weeks, less one payment of $7; $105 as total indemnity tor 
refusal to promptly pay; and $75 as attorney’s fees. 

Defendant admitted the issuance of the policy and that it is the best evidence 
of its contents. It denied that it owed plaintiff any amount; denied that he 
received the injury as alleged, or that any payment was made on account of said 
injury; and further denied that plaintiff ever complied with the conditions of the 
contract of insurance in filing proof of said alleged injury. 

The lower court rejected the demands of plaintiff and he has prosecuted this 
appeal. 

Sections 3 and 4 of the policy are controlling in this case, and they read as 
follows: 

“Benefits will be paid for each day that the insured is by reason of illness 
necessarily confined to bed, and for each day that the insured is by reason ot 
injury, purely of an accidental nature, of which there must be external evidence, 
disabled from performing work of any nature, provided such confinement or dis- 
ability is of not less than four consecutive days’ duration, and that a certificate 
of a duly licensed and practicing physician is furnished as hereinafter provided, 
and provided further that the company’s agent’or inspector shall be permitted to 
inspect the condition of the insured as often as the company may deem necessary 
during the continuation of any illness or disability. Should there be filed in behali 
of the insured more than twenty-six weekly application certificates for sick or 
accidental benefits during any twelve months counting from the anniversary date 
of the policy only one-fourth of the amount of sick and accidental benefits other- 
wise due hereunder shall be due and payable on all claims filed after and in excess 
of the first twenty-six filed during the said period of time. No benefits will be 
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due ior accidents or death caused by injuries received while riding in an air 
machine, or other aerial conveyance. 

“The insured shall not be entitled to any benefit for sickness or accidenis 
under this policy unless he or she shall first furnish the Company or its authorized 
agent a certificate by a regularly licensed practicing physician (satisfactory to the 
company) shoveing the nature of the sickness or injury, and the probable duration 
of the same, which must be compatible with the history of that class of com- 
plaints; and if the sickness or accidental disability of the insured shall continue 
for more than one week a like certificate must likewise be furnished at the 
beginning of each week of sickness or accidental disability. No liability for sick- 
ness or accidental disability shall begin to accrue under this policy for any week 
until such certificate is received as above set forth. The company will not accepi 
as proot of sickness the certificate of a physician who is not actually attending the 
insured at his or her bedside, and there must be an actual attendance for every . 
certificate filed. The company reserves the right to have any applicant for sick 
or accidental benefits examined by a physician of its own selection. No sick or 
accidental benefits will be due under any claim filed with the company’s local agent 
or at the company’s local office later than the second day after the date of the 
doctor’s last visit as stated in the application for benefit.” 

Plaintiff contends that on November 5, 1931, he was thrown irom a wagon 
and injured his back. This suit was filed October 27, 1932, and is clearly the first 
time the defendant had knowledge that plaintiff was claiming an accidental injury. 
The first time a physician was called in by plaintiff was on November 10, 1931, 
at which time he filled out a certificate as to plaintiff’s illness, in which he stated 
that plaintiff was suffering from malaria, caused by mosquitoes, and that in his 
opinion plaintiff would be confined to his bed for eight or ten days. The same 
physician called again on November 23, 1931, and made another certificate stating 
that the disease from which plaintiff was suffering was malaria, caused by mos- 
quitoes, and that he would possibly be confined to his bed for seven or eight days. 
There is a question on the certificate asking if plaintiff was injured or had had an 
accident, and on both certificates it is left blank by the physician. 

When the first certificate was presented to defendant, it paid to plaintiff one 
week's sick benefit, due to malaria, and on the bottom of the certificate there is « 
receipt signed personally by plaintiff whom, the testimony shows, can read and 
write. Thereafter, defendant made an investigation and found plaintiff was not 
confined to his bed, and was only around home taking some capsules left by the 
doctor for malaria. When the second certificate was presented, it was not paid for 
this reason. 

_ [1] At no place in the petition or testimony of plaintiff, or of any of his 
family, does he claim to have been incapacitated from any other cause than an 
accidental injury. He never furnished the defendant with any proof or certificate 
from a doctor of an accidental injury, in accordance with the provisions of the 
policy, and, regardless of whether he received an injury or not, which is extremely 


doubtful, he could not recover. 
[2] It is urged by plaintiff that the pleadings have been enlarged by defend- 


ant to show that plaintiff was suffering from malaria. We do not think so. 
Defendant offered this testimony solely to rebut the claim of plaintiff that he was 
suffering from an accidental injury. 


We find no error in the judgment of the lower court and it is affirmed, with 
costs 


JOHNSON vy. UNIVERSAL LIFE CO. No. _ 
Court of Appeal of Louisiana. sao Soe Nov. 3, 1933. 
150 Southern Reporter 438. 
1. INSURANCE. 
Insured furnishing four weekly physician’s certificates of disability, as required 
by accident policy, and offering two more, which insurer rejected, was not re- 
quired to offer further certificates to recover additional benefits. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 
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3. INSURANCE. 

Evidence held to warrant judgment awarding insured accidental disability bene- 
fits for four weeks in addition to four weeks’ benefits paid. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Insurer held not liable for penalty or attorney’s fees for delay in paying claim 
under accident policy, where insured offered to settle for one more weekly pay- 
ment and physician certified that she should be well in week; insurer having rea- 
sonable grounds to contest claim for additional benefits (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from City Court of Shreveport; David B. Samuel, Judge. 

Action by Josephine Johnson against the Universal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Amended by reducing the amount allowed plaintiff. 

Bryan E. Bush, of Shreveport, for appellant. 

Irion & Switzer and Henry F. Turner, all of Shreveport, for appellee. 

Mitts, Judge. . 

Defendant issued to plaintiff a life, health and accident policy, providing: 
“Benefits will be paid * * * for each day that the insured is, by reason of injury, 
purely of an accidental nature, of which there must be external evidence, disabled 
from performing work of any nature, provided such confinement or disability is of 
not less than four consecutive days duration and that a certificate of a duly licensed 
and practicing physician is furnished as hereinafter provided.” 

The policy further reads: “The insured shall not be entitled to any benefit for 
sickness or accidents under this policy unless he or she shall first furnish the 
Company or its authorized agent a certificate by a regularly licensed practicing 
physician (satisfactory to the Company), showing the nature of the sickness or 
injury and the probable duration of the same, which must be compatible with the 
history of that class of complaints; and if the sickness or accidental disability of 
the insured shall continue for more than one week, a like certificate must likewise 
be furnished at the beginning of each week of sickness or accidental disability.” 

On June 28, 1932, plaintiff fell down stairs, spraining her ankle and injuring 
severely the hone of the leg between the ankle and knee. For this she is claiming, 
under the policy. sixteen weeks’ insurance at $5 per week for the period from the 
date of the accident to October 10, 1932. Also double indemnity and $40 attorney's 
fees, under the provisions of Act No. 310 of 1910. That act provides that an in- 
surance company delaying the payment of the claim for a longer period than 
thirty davs from due notice and proof of disability, unless upon just and reasonable 
grounds, shall pay as a penalty double the amount due during the period of delay 
and attorney’s fees to be determined by the court. 

[1] Four certificates were furnished by plaintiff and paid by defendant, and, 
according to the admission in the answer, two more were offered and payment re- 
fused. The certificate requirement of the policy was therefore met by plaintiff, as 
she was not called upon to keep on offering certificates after two had been rejected, 
the law not requiring any one to do a vain thing. 

The injuries set out above are abundantly proved; the only issue remaining 
being the extent and duration of the disability resulting from them. 

Plaintiff testifies that she was confined to her bed for three or four weeks, and 
after that time she got around on crutches, but was unable to do any work for 
four or five weeks. She states that since the accident she has done work around 
the house, but has not tried to do regular work. A neighbor says that plaintiff was 
in bed for three or four days, and that after that period she limped aound on a 
crutch as late as the first part of August. Her mother says that she was confined 
to her hed about three weeks, and then walked around on crutches. An employer 
testifies that she worked for her for one day about November 8th, following the 
injury, but that she complained of her leg all day, and that she was compelled to 
administer two aspirins to keep her going, and that plaintiff had to sit on a stool 
to work. The attending physician says that he last attended plaintiff at her home 
about July 27th; that after that date she came to his office on crutches for treat- 
ment for about two or three weeks; that a sprained ankle should mend in from 
three to six weeks, but that plaintiff's most serious injury was to the bone of the 
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leg between the knee and ankle. Nowhere in the copies of his certificates filed in 
evidence or his testimony does he fix the probable duration of her disability except 
to say that he did not expect a disability of sixteen weeks without a fracture. He 
testified that plaintiff, a large woman, had a knot on her leg as long as he saw her, 
and that she is the best judge of the pain and disability it caused her. 

Defendant offers no medical testimony whatever, contenting itself with the 
testimony of its employees and occupants of offices in the building in which it 
maintains its headquarters, that plaintiff, on several occasions during the month of 
August, came to the office of the company, walking without a limp and without the 
aid of crutches. Some of these witnesses testify that on some occasions she used a 
crutch and on others she did not. A neighbor vaguely testifies that he saw her 
one day about July or August on crutches, but did not notice whether or not she 
used crutches or limped on other occasions. J. A. McCraine, the district manager 
of the company, says that on July 26th he found her at her home standing at an 
ironing board without the crutch, but that, when called into the front room, she 
reached back, got her crutch, and used it in walking; that he examined her ankle 
and knee and saw no swelling. 

{2] Perhaps defendant’s best reliance, if it had been acted upon, is a note 
written by plaintiff on August 5th, which reads as follows: “Mr. Bennett, this is 
from Josephine Johnson, 1032 Christian St. an I want you to come down an talk 
with me please and to prove to you that I mean to do right you mark my card an 
pay me one claim an that will be all wright an send me some answer by this man.” 

This letter was written after the payment of the third week, and before the 
payment of the fourth and last week. McCraine, the district manager, nowhere 
testifies that this letter was acted upon or that the last payment made was in re- 
sponse to the offer contained in it. On the contrary, he testifies that the last pay- 
ment was made because plaintiff’s physician, on the original of his last certificate, 
said in answer to a question that the patient would be disabled about one week 
longer. This testimony is not objected to, and is not contradicted in rebuttal by 
the certifying doctor. An offer of settlement or compromise not acted upon has 
no effect except as an indication of the period of disability. 

[3] This simple case is made difficult hecause of the extremely vague and un- 
satisfactory testimony on both sides. We are convinced that plaintiff was disabled 
longer than the four weeks paid, but not as long as the sixteen weeks claimed. 
Considering the state of the testimony, we think judgment can be rendered upon 
the statement of plaintiff that she was disabled four or five weeks after leaving her 
bed, to which she says she was confined for three or four weeks. We think this 
statement is fairly horne out by the other evidence in the case. 

The lower court found for plaintiff for $150, with legal interest from judicial 
demand, and $40 attorney’s fees. Defendant appeals from this judgment. 

[4] Considering the note of plaintiff and the certificate of her physician that 
she should be recovered in one week, we think that defendant had reasonable 
grounds to contest this claim, and that hence no penalty or attorney’s fees can be 
allowed under the act. 

For the reasons above assigned, the iudgment appealed from is amended by 
reducing the amount allowed to $20, with 5 per cent. ner annum interest from date 
of judicial demand: defendant to pay the costs of the trial court and plaintiff the 
cost of appeal. 


BRADLEY v. WASHINGTON FIDELITY NAT. INS. CO. No. 13700. 
Supreme Court of South Carolina. Oct. 11, 1933. 
171 Southeastern Reporter 243. 
2. INSURANCE. 
_ Insurer held not entitled to nonsuit or directed verdict on ground of for- 
iciture, in view of proof as to waiver of such forfeiture. 
Evidence showed that insurer, with knowledge of character and extent 
of plaintiff's injury and illness, accepted without question claim for bene- 
fit, and without raising any question as to proper filing of claim sent agent 
to plaintiff’s home to procure settlement and release. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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4. INSURANCE. 

In action on insurance contract, reply offering return of alleged consideration 
for release given by plaintiff held not demurrable, though not alleging tender oj 
return of such consideration before commencement of action, 

The reply of plaintiff to matter of release set forth in answer stated 
that plaintiff did not inform attorneys of execution of such release, and 
they did not know of existence thereoi until filing of answer, and reply 
contained offer of return of consideration for release, which attorneys for 
deiendant refused to accept. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

5. INSURANCE. 

Under liberal practice engaged in by attorneys for both sides in action on 
insurance contract, tender back to insurer of consideration for release given by 
plaintiff je/d made in seasonable time, though considerably delayed. 

Defendant’s answer was served about 15 months after summons and 
complaint had been served, and the reply to the answer was made some 
17 months later. Time had been extended for filing of answer, and time 
for reply was not questioned. In reply, plaintiff said if release of any 
kind had been executed it had been obtained by fraudulent conduct of 
defendant’s agent, and plaintiff’s attorneys by written notice about time oi 
serving of reply offered to return and tender to attorneys for defendant 
sum claimed to have been paid in consideration for such release. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

6. INSURANCE. 

In action on insurance contract, issue of fraud in procuring release irom 
plaintiff held for jury. 

Evidence showed that insured, an ignorant negro woman not under- 
standing and appreciating her rights, depended on insurer’s agent for cor- 
rect information and had faith in his statements. Such agent informed her 
that she was only entitled to amount which was considerably smaller than 
actual amount due, and there was nothing in evidence to show that in 
making such. representations agent was only expressing opinion as claimed 
by defendant. . 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

9. INSURANCE. 

$1,475 punitive damages for insurer’s breach of contract causing actual dai- 
age of M8 held not so excessive as to require interference by reviewing court 
(Code 1932, §§ 7944, 7951). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Common Pleas Circuit Court of Allendale County; E. C. Dennis, 
Judge. 

Action by Evaline Bradley against Washington Fidelity National Insuranc: 
Company. Judgment for plaintiff, and defendant appeals. 

Athrmed. 

Searson & Searson, of Allendale, and Tobias & Turner, of Columbia, for 
appellant. 

Louis Harley, of Allendale, and T. M. Bouldware, of Barnwell, for respondent. 

BLEASE, Chief Justice. 

This case, in the court of common pleas for Allendale county, while com- 
meuced on June 15, 1928, was not tried until April 29, 1931, and the appeal did 
not reach this court soon enough to be heard earlier than the June, 1933, term. 

The plaintiff, in her complaint, alleged the breach by the defnedant, accom- 
panied with fraudulent conduct, of an insurance contract, and she claimed actual 
damages in the sum of $48, and punitive damages in the sum of $2,950. In her 
complaint, she said that some time in 1926, the defendant issued to her a policy, 
wherein it was provided that she should pay to the company a premium 0! 30 
cents per week, and that, in consideration therefor, the company agreed to pay her 
“a benefit for sickness or accident of Six ($6.00) Dollars per week for accidental 
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njury and sickness caused by such injury”; that in July, 1927, while the pred 
was in full force, the plaintiff was accidentally shot, wholly disabled, made sick, 
and was confined to her bed for twelve wecks, being visited during ‘those weeks 
by a physician; that she performed all the conditions of the policy; that, under 
the terms of the policy, she was entitled to the sum of $72; that, during the third 
week of her illness, the company paid to her the sum of $12, weekly benefits for 
the first two weeks of illness, and at that time collected from her the sum of 60 
cents as premiums on the policy for the following two weeks; that the agent in 
charge of collections of the premiums from the plaintiff, who had been in the 
habit of visiting her home for the purpose of making such collections, thereafter 
avoided coming to the plaintiff to get the premiums, and during those times the 
company owed the plaintiff much more on the sick benefits than she was due the 
company for the premiums; that, finally, in March, 1928, Ford, one of the defend- 
ant’s agents, visited the plaintiff in connection with the policy and the amount 
due to her thereunder; that, “for the purpose of stealing for the defendant from 
the plaintiff” the sum of $48, due her by the company, in a “high-handed, oppres- 
sive, fraudulent, wilful” manner, the agent, who was well acquainted with the 
terms of the policy, falsely and fraudulently informed the plaintiff that she was 
not entitled, under its terms, to receive more than the sum of $12; and that the 
plaintiff, who was an uneducated and very ignorant negro woman, being unac- 
quainted with her rights, through the fraudulent representations and conduct of 
the agent, accepted from him the sum of $12 and surrendered to him the policy, 
and thereby she was overreached and defrauded. 

In its answer, served about fifteen months after the summons and complaint 
had been served, the time having been extended for its filing, the defendant 
denied all the material allegations of the complaint. But it admitted the execution 
and delivery of the policy involved in the suit. It further alleged, as a defense, 
that the claims for the benefits made by the plaintiff had been paid in full, and 
it further defended on the ground that the plaintiff, by a duly executed release in 
writing, for valuable consideration, had discharged the defendant from any and all 
rights or claims under the policy. 

Replying to the answer, some seventeen months later, and about one week 
before the trial of the cause, the time for reply not being questioned, the plaintiff 
said, if a release of any kind had been executed by her, that it had been obtained 
by the fraudulent conduct of the defendant’s agent. She alleged that the $12 paid 
to her, and more, was due her under the terms of the policy, and if the defendant 
held a properly executed release of her claims, that the same had been obtained 
through the fraudulent conduct of the agent. Her attorneys, by written notice to 
the attorneys for the defendant, about the time of the serving of the reply, offered 
to return, and tendered to the attorneys for the defendant, the sum of $12, 
claimed by the defendant to have been paid to the plaintiff in consideration of the 
release, which tender was refused. 

In the trial, the testimony of the plaintiff bore out the allegations of her 
complaint as to her injury and illness therefrom; the payment of $12 by the 
company for two weeks’ sick benefit, at $6 per week; the failure of the agent to 
visit her home for a long period of time thereafter, although he was continually 
in the neighborhood soliciting business and collecting premiums from others, upon 
numerous occasions passing right near by her door; that, finally, the agent, Ford, 
did call upon her with regard to a settlement of her claim, and that by his fraudu- 
lent and false statements as to the amount she was entitled to receive, she trusting 
and helieving in his representations, accepting $12, although she learned afterward 
that she was entitled to the sum of $48 more; and that, upon the false and fradu- 
lent representations of the agent, she surrendered her policy to him. 

\lthough Ford, the company’s agent, was present in the court, there was no 
denial by him of the testimony of the plaintiff and no evidence in the company’s 
behalf was offered. 

The verdict of the jury, and the judgment entered thereupon, were in favor 
of the plaintiff for $48 as actual damages, and $1,475 as punitive damages. 

In the review of the trial in the lower court, which we are asked to make by 
the defendant, eleven exceptions are presented. 
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[1, 2] The third, fifth, seventh, and eighth exceptions, relating to the refusal 
of the trial judge to grant a nonsuit or directed verdict in the defendant's favor, 
appear to us to be based upon the position that there was noncompliance with the 
terms of the insurance policy on the part of the plaintiff, the insured; in other 
words, that there was a forfeiture on the part of the plaintiff. It is not proper to 
consider these exceptions; the defendant not having pleaded forfeiture in its 
answer, and no question thereabout having been raised, so far as we are able to 
find, in the trial. See Dwyer v. Metropolitan Life Insurance Co., 132 S. C. 10, 
129 S. E. 84. If forfeiture had been pleaded, however, or if the appellant thinks 
it was pleaded, it is, nevertheless, clear that there should not have been a nonsuit 
or directed verdict in the defendant’s favor on that ground, for, under the evi- 
dence in the case, there was considerable proof as to waiver on the part of the 
insurer of any forfeiture claimed to have occurred. 

The testimony very clearly showed that the company, having at the time 
knowledge of the character and the extent of the plaintiff's injury and illness, 
accepted and retained in its possession, without question, claims for benefits under 
the policy that had been filed. And also, without raising any question as to the 
proper filing of the claims, the company sent its agent to the home of the plain- 
tiff for the purpose of procuring a settlement and release. 

[3] We are also of the opinion that we should not consider subdivision (a) 
of the eleventh exception, which complains of the refusal of the trial judge to 
grant the defendant’s motion for a new trial, “because the amount of the verdict 
as to actual damages was incorrect, no premiums for the extended period of 
enforcement having been deducted therefrom.” Our reason for declining to enter- 
tain that ground of the appcal is due to the fact that we do not find in the record 
anything to show that the question was raised in the lower court. This court has 
repeatedly held that exceptions raising questions not before the trial court will not 
be considered in an appeal. Harper v. American Railway Express Co., 139 S. C 
545, 138 S. E. 354; Ex parte McLeod, 140 S. C. 1, 138 S. FE. 355; White v. Rail- 
way Co:, 142 S. C: 284, 140'S.. E.. 560, 57 Al L. Ro Gs. 

[4, 5] The first, second, and fourth exceptions, grouped in appellant’s argu- 
ment under the heading ‘Necessity for tender of rescission,’ and its tenth excep- 
tion, complaining of error in the trial judge’s charge on the matter of tender, may 
be considered together. 

The first of these exceptions charges error in overruling the defendant's 
demurrer to the plaintiff’s reply, for the reason that therein there was no allegation 
of “tender of a return of the consideration of the release prior to the commence- 
ment of the action.” The second and fourth exceptions are to the effect that there 
was error in refusing the motion for a nonsuit because the plaintiff had retaized, 
and had not tendered the return of, the consideration for the release she had 
executed. The tenth exception questions the correctness of the following instruc- 
tion to the jury: “I hold in this case that tender could be made after the action 
was brought, when it appeared that counsel bringing the action did not know that 
any such release had been executed, when the plaintiff through her attorney ten- 
dered to the defendant the $12.00, and the defendant refused to accept it, relying 
upon the release according to its terms.” 

In the arguments of both the appellant and respondent, much attention has 
heen paid to the question of the necessity of tender on the part of the plaintiff tc 
the defendant of the sum of $12, paid to the plaintiff by the defendant at the time 
the alleged release was executed. We do not think it at all nesessary to go into an 
extended discussion of that subject. The essential legal principles involved therein, 
we think, have been clearly declared by this court. 

It was held on the authority of Levister v. Southern Railway Company, 56 
S. C. 508, 35 S. E. 207, quoting syllabus: “In suit for damages from fraud in 
procuring surrender of rights under policies, insured’s failure to return or tender 
insurer money paid him authorized nonsuit.” Lawrence v. Durham Life Insurance 
Co., 166 S. C. 203, 164 S. E. 632. 

But in the case of Harrison vy. Southern Railway Company, 131 S. C. 12, 127 
S. E. 270, 271, the author of the opinion in the Lawrence Case, Honorable W. C 
Cothran, acting associate justice, said this for the court: “If the attorneys for the 
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plaintiff had been in ignorance of the release, and had drafted their complaint 
without mention of it, then they would have had a perfect right to make tender 
of the consideration after the complaint was served.” 

The reply of the plaintiff to the matter of the release, set forth in the answer, 
expressly said, “the plaintiff,” for reasons then stated, “did not inform her attor- 
neys of the execution of said alleged release and they did not know of the exist- 
ence of the same until the filing of the answer of the defendant.” The reply as 
well as the notice, mentioned before, served about the same time, contained an 
offer of the return of the alleged consideration of the release, $12. The record 
shows that the attorneys for the defendant, in writing, refused to accept a return 
of the money. 

It is clearly apparent, then, that the trial judge was correct in overruling the 
demurrer. 

The instructions to the jury, complained of, were in accord with the declara- 
tions made in the Harrison Case. 

We think the instructions were applicable and called for. 

It may be, as is indicated in the tenth cxception of the appellant, that there 
was no direct and positive evidence developed from any witness, who testified in 
the case, that the attorneys for the plaintiff did not know at the time of the com- 
mencement of the action that the plaintiff had signed the release, alleged and 
depended upon by the defendant in its answer. No attorney for the plaintiff testi- 
fied. The plaintiff was not asked directly about the information she had given her 
attorneys, but her testimony was such as to show that she did not know she had 
signed a release. If she did not know that she had signed such a paper, it is a 
fair inference that she failed to give her attorneys information that she had signed 
it. The complaint did not allege that the plaintiff had executed a release of her 
rights under the policy. It alleged the acceptance by the plaintiff of the sum of $12 
aud the surrender of the policy. The reply of the plaintiff, containing an allegation 
to the effect that the attorneys of the plaintiff did not know until the coming in 
of the answer of the alleged release, was read to the jury. In the course of the 
trial, the notice of plaintiff’s attorneys to the attorneys for the defendant, dated 
April 25, 1931, of the tender of the $12, and reply of defendant’s counsel, dated 
April 28, 1931, refusing that tender, were read to the jury, and they were intro 
duced as exhibits. While plaintiff's counsel delayed a long time in replying to the 
defendant’s answer, the reply was accepted without question, and about the same 
time the tender was made. The tender was not refused because it had been made 
too late. 

Taking all the circumstances into consideration, the long delay on the part of 
the defendant in answering, and the long extension granted by its counsel for the 
filing of the reply, being especially noticed, and there being no statement to the 
court at any time on the part of the defendant that the tender was refused because 
it was made too late, we think the trial judge was warranted in assuming that it 
was an accepted fact in the case that counsel for the plaintiff, as he stated, “did 
not know that any such release had been executed,” at the time of service of the 
complaint. Under the very liberal practice engaged in by the attorneys for both 
sides, we think, too, the tender, under the circumstances, was made in seasonable 
time. And under the principle declared in the Harrison Case, to which attention 
has been called, we think there was no error in any ruling of the presiding judge, 
complained of in the exceptions under consideration. 

[6] The sixth and ninth exceptions present the position of the appellant that 
either a nonsuit or directed verdict in its favor should have been ordered, because 
there was an utter failure of proof of coercion or fraud on the part of the defend- 
ant’s agent, Ford; it being contended that, at most, the statement of Mr. Ford, as 
to the amount the plaintiff was entitled to receive under the terms of her contract, 
$12, was “an expression of opinion apparently made in perfectiy good faith” on the 
part of Ford. 

The review of the evidence we have already given in support of the allega- 
tions of the complaint is, we think, sufficient answer to the contention made in 
these exceptions. The policy of insurance showed that the insured was entitled to 
% per week, while she was disabled because of her injury and illness. The contract 
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to that effect was acknowledged by the insurance company by the payment of $12 
for the first two weeks of her illness. The company, then fully informed as to the 
condition of the insured, and the likelihood that she would be “laid up” for many 
weeks, failed to have one of its agents to follow the usual custom of calling in 
person on the insured for the collection of the premiums, and apparently there is 
good reason to think that the purpose of such failure was to place the insured in 
the position where a forfeiture of the terms of the policy could be claimed. Afte- 
i long wait, when it was evident in all probability that the insured would insis: 
upon the payment of more money by the company, and when the company was due 
the insured much more than $12, an agent of the company visited the insured for 
the appareut purposes of making some kind of settlement, one of advantage to the 
company, and securing the possession of the policy held by the insured, and that 
agent represented to her that she was entitled to only $12 under the policy’s terms 
The agent undoubtedly was, and certainly should have been, fully acquainted witi 
the terms of the policy and the rights of the insured thereunder. The insured, an 
ignorant negro woman, not understanding and appreciating her rights, depended 
upon the agent for correct information, and had faith in his statements. There is 
nothing in the evidence to show that, in making the representations to the insured, 
the agent was only expressing an opinion. The plaintiff testified far from that. 
The agent, though sitting in the courtroom, did not tell the jury that this state- 
ment was only a matter of opinion. On the contrary, he told the jury nothing in 
defense of his conduct. There does not appear in the record any reason or excuse 
for the repudiation of the obligations of its contract on the part of the company 
aud its agents, and the evidence required the presiding judge to submit the issue 
of fraud to the jury. 

[7-9] The sole remaining question, that set up by subdivision (b) of the 
eleventh exception, relates to the amount of the verdict as punitive damages; it 
being contended by the appellant that such verdict was capricious and unconsciou- 
able, and should be set aside by this court. 

In connection with this exception, the argument of the appellant makes refer- 
e1ice to some statements made by one of the counsel for the respondent in his 
address to the jury. We do not consider anything relating to the statements of 
counsel in that address, however, for the reason ‘that the agreed statement of facts 
shows that appellant’s attorneys “did not ask the Court for any ruling or instruc- 
tion to the jury, and Presiding Judge did not take his action as an objection, sv 
made no ruling,” and the matter was not presented to the trial judge in the motion 
before him by the appellant for a new trial. 

As to the amount of the verdict for punitive damages, we quote what was said 
by this court in the case of Weeks v. Carolina Power & Light Company, 156 S. C. 
158, 153 S. E. 119, 124: “We have said repeatedly that we have little, if anything, 
to do with the amounts of verdicts. The proper amounts to be rendered, as either 
actual or punitive damages, are left, under our law, almost entirely to the trial 
jury and the trial judge.” 

The verdict in this case was approved by the trial judge, who saw the wit 
nesses and heard their evidence. We feel assured that if he had thought that the 
verdict for punitive damages was excessive, he would have exercised the authority 
given him under the law to reduce the amount. 

In our laws relating to insurance companies (section 7944 of the Code), in 
order for an insurance company to do business in this state, it must show the 
insurance commissioner “that its dealings are fair and equitable and that it con- 
ducts its business in a manner not contrary to the public interests.” In section 
7951 of the Code, there is a provision that the insurance commissioner may revoke 
the license of an agent of an insurance company “whenever it shall appear that 
said agent has deceived or dealt unjustly with a citizen of this State.” It is the 
<luty of insurance companies and their agents to carry out their contracts. It is 
clearly a violation of their duty to practice fraud or deception in the making of 
these contracts, or in their performance. In this case there is not only evidence to 
show that the agent of the company fraudulently acted in his dealings with the 
insured, but it may be fairly inferred from that evidence that some one with more 
authority than the agent had some information from the records in the hands of 
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the company that the alleged fraud had been committed, and made no effort to 
right the wrong. Further, it may be inferred from the evidence that the agent, who 
made the settlement with the insured, was directed by some one higher up in the 
business of the company to make that particular visit to her home. This court very 
often sympathizes with an insurance company, when we feel that some agent, seek- 
ing to establish a reputation for himself with his company in the soliciting of 
policies of insurance, or in making settlement of claims against the company, goes 
too tar. That sympathy is not so great when we have the feeling that the conduct 
f the agent was approved or directed, by those above him in authority. 

In the assessment of punitive damages against an insurance company, a jury 
and the trial judge should take into consideration and distinguish, in our opinion, 
, iraudulent act committed by a subordinate agent, in the solicitation of business 
for the company and the settlement of claims, aud the act of a superior agent im 
directing, or approving, the fraudulent act of the agent with less authority. But 
after all, as indicated in the Weeks Case, these verdicts, under our system of 
jurisprudence, are left almost entriely with the discretion of the jury and the trial! 
judge. In this case we find no legal ground for our disturbing the verdict. 

The judgment of this court is that the judgment of the lower court be, and 
the same is hereby, affirmed. 

Stabler, Carter, and Bonhan, JJ., concur. 


HOME BENEFIT ASS'N v. BRIGGS. No. 1379. 
Court of Civil Appeals of Texas. Waco. June 1, 1933. 
Rehearing Denied June 29, 1933. 
61 Southwestern Reporter (2d) 867. 
3, INSURANCE. 

Exception in beneficiary certificate that additional sum payable for acci- 
lental death should not be paid for death occurring from self-destruction did 
not include unintentional or accidental self-destruction. 

(For other cases, see Insurance, Dec. Dig. § 788[1].) 

5. INSURANCE. 

Insured’s death resulting from violent, external means is presumed due to 
accident and not to suicide. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

. INSURANCE. 

Presumption that insured’s death from violent, external means was acciden- 
tal disappears when circumstances are adduced showing how death occurred. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 

7. INSURANCE. 

_ Issue of insured’s suicide is for jury where reasonable minds might differ and 
circumstances attending violent death show injury might have been intentionally in- 
flicted by insured. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

8. INSURANCE. 

Whether insured’s death was result of intentional self-destruction precluding re- 
covery of additional benefit for accidental death under beneficiary certificate, held 
question for jury under evidence. 

The only witness who testified as to circumstances resulting in insured’s 
death stated that she handed gun to insured and that as insured took hold 

of the barrel of the gun the witness started to run away and had taken sev- 

eral steps when she heard the gun fire, and on turning and running back to 

porch, saw that insured had fallen on the floor. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

9. INSURANCE. 

Suicide, even where evidence is wholly circumstantial, may be established by 

mere preponderance thereof. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 





486 The Insurance Law Journal, Vol. 82 [Feb., 1934 


11. INSURANCE. 
Causes of action on beneficiary certificate for death benefit and for additional 
sum payable for accidental death are separable. 


(For other cases, see Insurance, Dec. Dig. § 806.) 


Error from District Court, Limestone County; Lex Smith, Judge. 

Suit by Simeon S. Briggs against the Home Benefit Association. Judgment 
for plaintiff, and defendant brings error. 

Affirmed in part and in part reversed and remanded for new trial. 

Oltorf & Oltorf, of Marlin, and Lewis M. Seay, of Grosbeck, for plaintiff in 
error. 

Mr. & Mrs. C. S. Bradley and J. E. & B. L. Bradley, all of Grosbeck, for de- 
fendant in error. 

GALLAGHER, Chief Justice. 

This suit was instituted by Simeon S. Briggs, against Home Benefit Associa- 
tion, a local mutual aid and accident corporation, to recover as beneficiary named in 
two certificates of membership issued by it to Mrs. Nancy Talley. The parties will 
he designated as in the trial court. The first of the certificates sued on was issued 
to Mrs. Talley as a member of class D of said association. Defendant promised 
therein to pay plaintiff on her death the sum of $1,000. The other of said certifi- 
cates was issued to Mrs. Talley as a member of class H of said association. De- 
fendant promised therein to pay plaintiff on her death the sum of $1,500, and in 
event such death resulted from accident, to pay to him an additional sum of $1,500 
The sufficiency of plaintiff’s petition is not assailed and the pleadings as a whole 
raised the issues submitted to the jury. 

The findings of the jury in response to issues submitted were, in substance, as 
follows ° 

(a) Mrs. Talley signed her name to each of the applications on which the 
certificates sued on were issued, or authorized her name to be signed thereto, and 
her age was correctly stated in such applications. 

(b) Mrs. Talley died from accidental bodily injury effected solely through 
violent and accidental cause. 

The court rendered judgment on the verdict in favor of plaintiff against de- 
fendant for the sum of $4,000, with legal interest from the maturity of plain- 
tiff’s demands 

Opinion. 

[1] Defendant presents assignments of error in which it assails certain rul- 
ings of the court on the admission and exclusion of evidence. The statement of 
facts is in narrative form. Defendant’s complaints of such rulings are presented 
by purported hills of exception none of which are authenticated by the signature of 
the trial judge, or otherwise. We are therefore without authority to consider the 
same. 

[2] Defendant, in its next assignment of error, complains of the action of the 
court in refusing to submit at its request the following special issue: “Do you find 
from the evidence that the plaintiff's wife intentionally shot and killed the said 
Nancy Talley?” 

Plaintiff's wife, Mrs. Docia Briggs, was the only witness who testified to the 
circumstances which resulted in the death of the insured. She testified, in sub- 
stance, that on the day of the death of Mrs. Talley, she and Mrs. Talley were both 
engaged in household tasks; that Mrs. Talley called to her that a hawk had lit in 
the yard; that she immediately took a shotgun which was in the room in which 
she was working and went into the vard for the purpose of shooting the hawk: 
that she went out of the front door and found that the hawk had flown; that she 
then went around to the rear of the house, thinking it might light again; that she 
saw Mrs. Talley standing in the doorway of the back porch, which was screened; 
that she was holding the screen door with her hand; that witness started to return 
through such door because it was nearer than to go back to the front door: that 
the floor of the porch was about as high from the ground as the middle of her 
chest: that as she reached the steps leading up to the floor of the porch, a hog ina 
pen nearby started to catch a chicken; that she, standing on the ground, handed 
the gun to Mrs. Talley, standing in the porch door; that Mrs. Talley took hold of 
the harrel of the gun and witness started to run to the hog pen; that she had taken 
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three or four, or possibly only two, steps, when she heard the gun fire; that she 
turned and ran back to the porch ; that Mrs. Talley had fallen on the floor with her 
feet toward the door. The witness further testified that she saw blood on the 
floor but did not at that time notice whether the charge of shot had entered Mrs. 
Talley’s body or not; that she was greatly excited and screamed hysterically until 
the attention of neighbors was attracted and they arrived on the scene. The po- 
sition of the gun after the shot is not disclosed by the testimony. The undertaker 
who prepared the body for burial testified that the charge of shot entered the body 
of the deceased in the abdomen about two inches below the breastbone; that it 
ranged upward and back; that it passed through the heart and practically blew it 
away. 

Conceding, solely for the purpose of discussion, that the testimony recited 
raised an issue of an unprovoked and intentional shooting of the deceased by Mrs. 
sriggs, such shooting and death therefrom would, as to the deceased, have been, 
under the ————— recited, unforeseen and accidental. National Life & Acci- 
a Ins. Co. v. Hodge (Tex. Civ. App.) 244 S. W. 7 24 Tex. Jur., p. 1036; 1 

|. p. re : 77; Tabor v. Commercial Casualty Ins. 104 W. Va. 162, 139 S. 
5 656, 57 R. 968, and note. The certificate sued on aid not contain a provision 
exempting ae from liability for the death of the insured as a result of in- 
juries intentionally inflicted by a third party. An affirmative finding in response to 
such issue would not therefore have constituted in itself a defense to liability for 
the accidental death of Mrs. Talley. 

[3, 4] Defendant also presents a further assignment of error in which it com- 
plains of the action of the court in refusing to submit, at its request, the following 
special issue: “Did said Nancy Talley’s death occur from self destruction?” 

The certificate sued on provided in express terms that the additional sum 
promised the beneficiary in event of the death of Mrs. Talley from accident should 
not he paid if her death occurred from self-destruction. Such exception does not 
include unintentional or accidental self-destruction. Brown v. United Moderns, 39 
Tex. Civ. App. 343, 87 S. W. 357, 358; New York Life Ins. Co. v. Pater (C. C. A) 
17 F.(2d) 963, 964, par. 1; Parker v. New York Life Ins. Co., 188 N. C. 403, 125 
S. E. 6, 39 A. L. R. 1085, and note. Plaintiff alleged and the jury found that Mrs. 
Talley’s death resulted solely from accidental injuries. If she shot herself inten- 
tionally, her death did not result from accident. An affirmative finding of inten- 
tional self-destruction would have been in direct conflict with the finding of acci- 
dent actually made by the jury. Such a finding, standing alone, would have consti- 
tuted a complete defense to plaintiff’s demand for the additional sum promised in 
case of the accidental death of the insured. The Commission of Appeals, in Amer- 
ican Employers’ Ins. Co. v. Singleton, 24 S.W.(2d) 26, 28, par. 3 [(Tex. Civ. App.) 
14 S.W.(2d) 929, 944, par. 5] held that where testimony introduced, even under a 
general denial, tends to disprove affirmative allegations upon which plaintiff relies 
for recovery and raises a concrete issue of a contrary state of facts, the defendant 
is entitled to have such issue submitted to the jury. See, also, Petroleum Casualty 
Co. v. Bristow (Tex. Civ. App.) 21 S.W.(2d) 9, 12, par. 2; Federal Surety Co. v. 
Jetton (Tex. Civ. App.) 29 S. W.(2d) 534, 541, par. 8; American Employers’ Ins. 
Co. y. Singleton (Tex. Com App.) 24 oe 26, 28, = 3; Id. (Tex. Civ. App.) 
14 S.W.(2d) 939, 944, par. 5; St. Louis S. W. R. Co. Johnson, 100 Tex. 237, 
238 et seq., 97 S. W. 1039; Southern Kansas R. Co. v. Wallace (Tex. Com. App.) 
206 S. W. 505, 506, par. 2, and authorities there cited; Colorado & S. R. Co. v. 
Rowe (Tex. Com. ps 238 S. W. 908, 909, par. 1, and authorities there eed: 
Greer vy. Thaman (Tex. Com. App.) 55 S.W.(2d) 519, 520, par. 1. The fact that 
the jury found affirmatively that Mrs. Talley’ s death did result from accident will 
not he deemed to have rendered the refusal to submit an issue of intentional self- 
destruction harmless. Colorado & S. R. Co. v. Rewe (Tex. Com. App.) supra, 
page 910 of 238 S. W. (bottom second oahu National Cash Register Co. v. 
Rider (Tex. Com. App.) 24 S.W.(2d) 28, 31, par. 5, and authorities there cited; 
Greer v. Thaman, supra, page 520, par. 3 of 55 S.W.(2d), and authorities there cited. 

[5-10] Plaintiff, however, insists that the evidence does not raise an issue of 
intentional self-destruction by the insured. The circumstances which attended the 
shooting have been fully set out. Where death results from violent, external means 
and not from disease, the presumption is in favor of the cs of accident and 
against the theory of suicide. United Fidelity Life Ins. Co. Adair (Tex. Com. 
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App.) 29 S.W.(2d) 944, 947, par. 1, and authorities there cited; Mutual Life Ins. 
Co. v. Ford, 61 Tex. Civ. App. 412, 130 S. W. 769, 777 (writ refused), and authori- 
ties there cited; 24 Tex. Jur., p. 1263, § 395. Such presumption, however, is one of 
law and it disappears when circumstances are adduced showing how the death 
occurred. Buro v. Home Benefit Ass’n (Tex. Civ. App.) 28 S.W.(2d) 902, 905. 
par. 10; Jennings v. Sovereign Camp, W. O. W. (Tex. Civ. App.) 296 S. W. 961, 
962, par. 6; Wirthlin v. Mutual Life Ins. Co. (C. C. A.) 56 F.(2d) 137, 139, pars 
1 and 2; Frankel v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 933, 935, pars. 
2 and 3; New York Life Ins. Co. v. Weaver (C. C. A.) 8 F(2d) 680, 682, par. 1. 
When the circumstances attending a violent death show that the fatal injury might 
have been intentionally inflicted by the insured for the purpose of destroying him- 
self, but do not show that it was so inflicted with such certainty that reasonable 
minds cannot differ as to the effect thereof, the courts in this state and elsewhere 
are almost wholly in accord in considering that the issue of suicide is for the 
jury. First Texas State Ins. Co. v. Jiminez (Tex. Civ. App.) 163 S. W. 656, 657. 
par. 3 (writ refused); Mutual Life Ins. Co. v. Ford, 61 Tex. Civ. App. 412, 130 
S. W. 769, 777, 778, and authorities there cited; National Life Ass’n v. Gorman 
(Tex. Civ. App.) 250 S. W. 1064; United Fidelity Life Ins. Co. v. Adair (Tex 
Civ. App.) 29 S.W(2d) 940, 941, 944, par. 6, affirmed (Tex. Com. App.) 29 S.W. 
(2d) 944; Federal Life Ins. Co. v. Thornton (Tex. Civ. App.) 21 S.W.(2d) 352, 
354, pars. 3 and 4; Mutual Life Ins. Co. v. Graves (C. C. A.) 25 F.(2d) 705, par. 3; 
Wilkinson v. National Life Ass’n, 203 Iowa, 960, 211 N. W. 238: Wirthlin y 
Mutual Life Ins. Co., supra; Peterson v. Prudential Ins. Co. of America, 115 
Minn. 232, 132 N. W. 277, 278; O’Connor v. Modern Woodmen of America, 110 
Minn. 18, 124 N. W. 454, 25 L. R. A. (N. S.) 1244; Dill v. Sovereign Camp, W. O 
W.; 126 S: C. 303,.120°S. E. 61,37 A. LG. R: 167 et-seg), and note; 37°C: J: 650: 
Suicide, in this state, even where the evidence is wholly circumstantial, may be 
established by a mere preponderance thereof. Buro v. Home Benefit Ass’n (Tex. 
Civ. App.) 28 S.W.(2d) 902, 904, par. 6, and authorities there cited. The gun from 
which the fatal shot was discharged was only an instant before such discharge 
placed in the hands of the insured. That it might have been discharged intention- 
ally, as distinguished from accidentally, cannot be controverted. How it was in 
fact discharged can be determined only by deduction or inference from the facts 
in evidence. Though the facts in evidence be undisputed, the existence or non- 
existence of a further fact to be inferred or deduced therefrom must be left to 
the determination of the jury. Stooksbury v. Swan, 85 Tex. 563, 573, 22 S. W 
963: Supreme Council v. Anderson, 61 Tex. 296, 301; Maryland Casualty Co. v 
Williams (Tex. Civ. App.) 47 S.W.(2d) 858, 859, par. 2, and authorities there 
cited: Wiggins v. Holmes (Tex. Civ. App.) 39 S.W.(2d) 162, 163, pars. 2 and 3 

[11] Plaintiff's causes of action are severable. The recovery by plaintiff on 
said certificates of the sum of $2,500 because of the death of the insured, Mrs 
Nancy Talley, is affirmed. The judgment in favor of plaintiff for the additional 
sum of $1,500 recovered on the ground that the death of Mrs. Tallev was acci- 
dental, is reversed, and as to such issue, and such issue alone, the cause is remanded 
for another trial 


PROVIDENT INS. CO. v. LEMMONS. No. 4050. 
Court of Civil Appeals of Texas. Amarillo. June 28, 1933. 
Rehearing Denied Oct. 4, 1933. 
63 Southwestern Reporter (2d) 392. 
1. INSURANCE. 

Accident policy provision authorizing insured to elect indemnity in one sum, 
according to schedule, in lieu of monthly indemnity did not limit insured’s recov- 
ery to amount stated in elective indemnity schedule unless he elected amount 
therein provided. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Where meaning of two provisions of insurance policy construed together 
is doubtful, courts interpret them most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE. 

li accident policy problem authorizing election of single sum indemnity in 
jeu of monthly indemnity is repugnant to preceding provision regarding monthly 
indemnity, monthly indemnity provision would control. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Error from District Court, Hale County; Charles Clements, Judge. 

Suit by W. S. Lemmons against the Provident Insurance Company: Judg- 

ent for plaintiff, and defendant brings error. 

\firmed. 

Rk. R. Robertson, of Dallas, for plaintiff in error. 

M. J. Baird, of Plainview, for defendant in error. 

JACKSON, Justice. 

The defendant in error recovered judgment in the district court of Hale 

unty for the sum of $500 on an insurance policy providing indemnity for bodily 
ies sustained through accidental means, issued to him by plaintiff in error. 

The case was submitted to the court without the intervention of a jury, and 
‘is findings on the accidental injury, the disability and the time thereof, are 
concededly supported by the testimony. In truth, no complaint is made of any 
i the findings of fact filed by the trial court. 

The plaintiff in error contends that under the facts found by the court, and 
under the terms of the policy, the judgment against it should, as a matter of 
law, be limited to the sum of $100. 

Among other facts material to the judgment, the court found that on March 
1, 1932, while the policy was in full force and effect, the defendant in error was 
eccidentally injured by falling from a stepladder and breaking a bone in his foot. 
The provisions of the policy material to a disposition of this appeal read as 
ws 
“Monthly Accident Indemnity—Total Disability. Art. Il, Sec. 1. If such 
njuries, through accidental means, directly, independently and exclusively of all 
ther causes, continuously confines the insured within doors and totally and 
ntinuously disables the insured from date of accident from performing any 
nd every kind of duty pertaining to his occupation, the Company will pay him 
at the rate of $100.00 a month so long as he lives and suffers such continuous 
total confining disability. 

“Monthly Accident Indemnity—Partial Disability.” Art. II, Section 2 gives the 
erms and conditions under which $50.00 per month shall be paid for not exceed- 
ng three months for partial disability. 

“Article VI. The insured, if he so elects in writing within ten dé ays from the 
date of accident, may receive immediately, in lieu of the monthly indemnity 
hereinbefore provided for total and partial disability, indemnity in one sum 
according to the following schedule of indemnities, if the injury is one set forth 
in the schedule, but no more than one elective indemnity will be paid for injuries 
resulting from one and the same accident, and in no event will the Company 
he liable for any claim in excess of the amount specified for the disability named 
in the following ‘Schedule of Elective Indemnities.’ If the monthly indemnity 
ior total disability in this policy is two hundred dollars, the amount specified 
below under Schedule of Elective Indemnities will be paid, but if the policy 
is for a lesser amount, the Elective Indemnity shall be in proportion. 

“Schedule of Elective Indemnities. 


iol] 


* * 


One or more bones of foot, other than toes 
* * * * * * 


For complete fracture of bone or bones * * * Bones of foot $200.00” 


The record is conclusive that the defendant in error did not elect to receive 
immediately the amount specified under the “Schedule of Elective Indemnities.” 


{1] In our opinion article 6 does not limit the amount that the insured was 
ntitled to recover to the amount stated in the schedule of elective indemnities, 
unless he had elected to receive immediately the amount therein provided. This 
conclusion, we think, necessarily follows from a reasonable interpretation of the 

itticles above set out. 
[2] li, however the meaning of such articles, construed together, is doubtful, 
courts interpret them most favorably to the insured. 1 C. J. 414, § 38. 


Rhee ine . $200.00 


the 
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\3| li article 6 conflicts with or is repugnant to article 2, such preceding 
article controls. 

“A general exception which renders nugatory a prior specific provision must 
yield to such provision. Where a policy shows repugnant clauses as to the 
period covered, it is proper to give effect to the first only.” 1 C. J. 416, § 41. 

“Provisions inserted by the insurer which go to defeat, diminish or forfeit 
the insurance will be construed strictly against the insurer.” 24 Tex. Jur. 703 

For additional authorities,ssee 24 Tex. Jur. §$ 28, 29, pages 704, 705. : 

The judgment is affirmed. 
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AUTOMOBILE 


BLACKWOOD v. MARYLAND CASUALTY CO. 7 Div. 941. 
Court of Appeals of Alabama. Nov. 1, 1932. 
Rehearing Denied Jan. 17, 1933. 
150 Southern Reporter 179. 
INSURANCE. 

Injured person cannot recover against liability insurer unless insured could 
have recovered had he paid injured person’s judgment and sued insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Where liability policy gives injured person action against insurer, insured’s 
breach of policy terms bars injured person’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3 INSURANCE. 

Where liability insurer entered into written agreement with insured’s counsel 
negativing insurer's waiver of defense of lack of insured’s co-operation by help- 
ng defend suit against insured, regardless whether insured’s counsel was author- 
ved to enter agreement, insured, not having objected, was bound thereby, since 
agreement constituted “notice” to insured (Code 1923, § 9491). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Circuit Court, Calhoun County; W. B. Merrill, Judge. 

Action on a policy of automobile insurance by Ruby Blackwood against the 
Maryland Casualty Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Certiorari denied by Supreme Court in Blackwood v. Maryland Casualty Co., 
7 Div. 185) 150 So. 180. 

Young & Longshore and Rutherford Lapsley, all of Anniston, for appellant. 

Knox, Acker, Sterne & Liles, of Anniston, for appellee. 

Rick, Judge. 

This is the second appeal in this case. The facts, necessary to an under- 
standing of the holding we shall announce, are the same here as on the former 
appeal, and may be found fully stated in the opinion there written. See Black- 
wood v. Maryland Casualty Co., 24 Ala. App. 527, 137 So. 467. 

11, 2} In order for the plaintiff appellant to recover in thtis case, it is 
necessary that it be shown that Bostick, against whom she recovered judgment 
or the injuries she is alleged to have suffered, could himself have recovered, if 
© had first paid her judgment, and then have brought suit, for reimbursement, 
gainst the detendant appellee. Metropolitan Casualty Ins. Co. v. Blue, 219 
Mla 37, 121 So. 25; George v. Employers’ Liability Assur. Corp., ete. 219 Ala. 
7, 122 So. 175, 72 A. L. R. 1438. Or, as stated by appellee’s counsel in their 
riei filed here on former appeal: “Where one is injured, under a policy indem- 
ullying him (the one inflicting the injury) against payment of damages resulting 
rom injury to another, and the policy gives the injured person a right of action 
against the insurer (as here, we interpolate), any breach on the part of insured 
t the terms of the policy bars recovery by the injured person.’’. Authorities 
supra 
In this case there is no question but that Bostick, the assured, breached his 
vbligation to furnish assistance, etc., to the appellee, in the defense by it of the 
prior suit brought against him by the plaintiff appellant in the instant case, 
which suit resulted in the judgment made the basis of the action here. It is not 
contended but that his dereliction in that regard was of a legally sufficient nature 
'0 absolve appellee here from any liability to, or for, him, on the policy of insur- 
ance involved. 

But plaintiff appellant says that appellee, even admitting Bostick’s violation, 
‘mentioned above, of the terms of the said insurance policy, by proceeding, 
‘lter the knowledge of Bostick’s said action, to actively, through its counsel, 
conduct the defense of her suit against Bostick, thereby waived its right to claim 
a breach of the said terms of said policy; and that it is liable thereon, in this 


‘ult, ; all respects as though Bostick had complied with every requirement 
Placed upon him. 
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[3] As we view the case, in the light of all the pleadings and the evidence. 
the single decisive question, on this appeal, is the one indicated just next above: 
i. e., did, or not, appellee waive, by its action in participating in the defense of 
the suit of appellant against Bostick, under the circumstances mentioned. its 
right to claim the benefit of the unquestioned breach by Bostick of the terms 
of the the policy? 

A great deal is said in brief of appellant about the power of Bostick’s attor- 
ney, in the suit against him by appellant, referred to above, to “sign an agree- 
nent waiving any substantial right of Bostick, etc.” But we think all this has 
no application here, for these reasons: Bostick was duly served by subpoena and 
had filed an unqualified appearance in the case. He was, for all purposes oi 
pleading, certainly in court. Before entering upon the trial, and immediately 
after it had become apparent that he had refused to co-operate, etc., in the 
defense of the case, and immediately upon it apparently appearing that he had 
forfeited his rights, and consequently any rights of appellant here, in the insur- 
ance policy, appellee entered into an agreement with counsel employed by 
Bostick and appearing for him in the case, by which it was expressly stipulated 
that appellee did not, by proceeding with the defense of the case, waive its 
right to claim, in the event of an adverse judgment, that Bostick had f 
oll his rights under the policy by his said action mentioned. 

We see nothing ineficacious with regard to this agreement. 

Whether or not counsel appearing for Bostick was duly authorized io exe- 
cute said agreement—a point we need not decide—said counsel could certainly 
be rightfully served with “notice,” on behalf of Bostick, of any matter per- 
taining to the said suit. Code 1923, § 9491. Ard all that was necessary in order 
tor appellee to save its right to claim the benefit of the forfeiture which had 
admittedly been brought about by Bostick in his rights under the said policy 
was to notify him that it proceeded with the defense upon the understanding 
that it was not thereby waiving its said rights. Unless he objected, this notice 
and this procedure became binding upon him, and hence upon appellant. Surely, 
in any view, this “agreement,” worded as it was, became such “notice,” and the 
fact of its being signed by Bostick’s duly employed counsel in the case was 
conclusive evidence of its being “served upon,” or brought to the notice of, 
Bostick’s said counsel, and hence, for the purposes of the suit, Bostick. There 
was no objection. And under such arrangement appellee did participate in the 
defense of the said suit. 

We do not think appellee “waived the forfeiture.” Weiss v. New Jersey 
Fidelity & Plate Glass Ins. Co., 131 Misc. 836, 228 N. Y. S. 314; Dennis Sheen 
‘Transfer v. Georgia Casualty Co., 163 La. 969, 970, 113 So. 165; Edgefield Mig 
Co. v. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 969; Tedder v. Home Ins 
Co., 212 Ala. 624, 103 So. 674, 678. 

We can do no better, in conclusion, than to use as our own the following 
language taken from the opinion by the late learned and lamented Mr. Justic 
Somerville, written for the Supreme Court in the case of Tedder v. Home Ins 
Co., supra, to wit: “Appellant’s brief invites a review of all the numerous rulings 
of the trial court on tHe pleadings [and evidence]. Such a labor would be 
useless, however, since under the principle of error without injury we would 
inevitably reach the result already announced.” 

And the judgment appealed irom would be due to be, as it is, affirmed 

Affirmed 


ortfeited 


BLACKWOOD v. MARYLAND CASUALTY CO. 7 Div. 185. 
Supreme Court of Alabama. 
June 9, 1933. 
Rehearing Denied Oct. 12, 1933. 
150 Southern Reporter 180. 
1. INSURANCE. 
Attorney for insured could, without express authorization, enter into binding 
agreement with liability insurer that, by helping defend suit against insured, insur- 
er would not waive right to assert insured’s lack of cooperation to avoid liability 
on policy (Code 1923, § 6253). 
(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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Foster, J., Anderson, C. J., and Brown, J., dissenting in part. 

Certiorari to Court of Appeals. 

Ruby Blackwood sued the Maryland Casualty Company to recover the amount 
of a judgment obtained by her against D. R. Bostick in an action, against Bos- 
tick (driver of an automobile) and one Finch (owner and insured). From a 
judgment for defendant, plaintiff appealed to the Court of Appeals. The judg- 
meut being there affirmed, she brings this petition for certiorari to the Court of 
Appeals to review and revise the judgment and decision of that Court in Black- 
wood v. Maryland Casualty Company, 150 So. 179. 

Writ denied. 

Young & Longshore and Rutherford Lapesey, all of Anniston, for appellant. 

Knox, Acker, Sterne & Liles, of Anniston, for appellee. 

BouLDIN, Justice. 

[1] The facts found by the Court of Appeals in the opinion now presented, 
incorporating by reference the facts recited in the former opinion (Blackwood v. 
Maryland Casualty Co., 24 Ala. App. 527, 137 So. 467), disclose that the attorney 
of the insured agreed in writing “that the action of the” insurer, “in participating 
in said trial and in representing the defendant” the insured “was not and should 
not be a waiver of the right of the” insurer “to claim and rely upon the want of 
co-operation of the’? insured “as a valid defense to any liability of whatsoever 
kind of the” insurer “under the policy of insurance,” a liability or indemnity policy. 

This was no agreement that the policy had been forfeited by non co-operation. 
Phat question was left open to be litigated on its merits if and when such question 
should arise. So such agreement was not a surrender of any right of the insured in 
existence when the agreement was made. But a stipulation that, by continuing in 
the case for the defense of both the insurer and insured as against the plaintiff 
in that action, the insurer would create no new right in favor of the insured by way 
of estoppel. 

“An attorney has authority to bind his client, in any action or proceeding, by 
any agreement in relation to such cause, made in writing.” Code, § 6253. 

“We do not think the effect of this statute is to invest the attorney with power 
over the entire cause equal to that of his client, but to invest him with authority to 
bind his client in all matters which relate to the prosecution or defense of the 
tights of his client, to collect and receipt for him, to sue out and direct process, to 
make all such preliminary agreements as he may deem necessary to lead to or 
secure a trial of the cause, and settle, by agreement or waiver, any and all ques- 
tions which incidentally arise during the progress of the trial.” Senn v. Joseph, 
106 Ala. 454, 457, 17 So. 543. 

See, also, Norman vy. Burns, 67 Ala. 248; Ex parte Hayes, 92 Ala. 120, 9 So. 
136; Charles vy. Miller, 36 Ala. 141. 

‘Subject to the rule that an attorney cannot compromise his client’s case or 
surrender his substantial rights, an attorney may make any agreement or stipula- 
tion which appears, in the progress of the case, to be necessary or expedient for 
the advancement of his client’s interest; and this right, it seems, is exclusive as 
far as it applies to stipulations relating purely to the management of the case in 
ourt.” 6 C. J. pp. 647, 648, § 156, and full array of authorities in notes 58 and 59. 

Our late cases are not intended to overturn the rule of Senn v..Joseph, supra, 
Which is cited as authority therein. 

The agreement of counsel here related directly to the conduct of the cause. 
surrendered no substantial right of the defendant, but secured the services of 
‘counsel for the insurer on hehalf of defendant, upon agreement that such action 
should be without prejudice to the insurer—should not raise up a new estoppel 
gainst the insurer setting up the true status as to non co-operation when occasion 
should arise 
The agreement in question was within the lawful powers of the attorney as 
such, without any proof of express authority conferred by his client. 

The Court of Appeals erred on the first appeal. The result of the decision on 
resent appeal is correct, but it is based on erroneous grounds. 

The writ of certiorari is therefore denied. 

Writ denied. 

Gardner, Thomas, and Knight, JJ., concur. 


the 
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Foster, Justice (dissenting). o 

The opinion of the Court of Appeals limits our inquiry to the effect of notice 
by the insurance carrier in liability insurance given to the attorney for the insured 
and consent of such attorney, that the insurer will not waive the right to claim a 
forfeiture of the contract for a breach of its co-operation clause, by reason of 
its continued defense of the insured in the suit against him, and by its failure to 
withdraw from such defense upon a discovery of the breach committed by insured. 

It was held on the former appeal of this case that the agreement of the attor- 
ney for insured with the attorney for insurer that such continued defense shall 
not be a waiver of the breach is not binding as an agreement by the insured because 
he had no such implied authority. But the Court of Appeals now holds that an 
agreement is not necessary, but that notice of such claim to the insured is all that 
is required, and that such notice may be effectually given to defendant’s attorney 
appearing jor him in the case. This theory is predicated upon section 9491, Code, 
that written notice to the attorney of record is as effectual as notice to the party. 
The authority of the attorney, as treated by the Court of Appeals, is that he was 
employed by insured and appeared for him to defend the suit. We cannot go to 
the record to see what additional authority the evidence showed that the attorney 
had conferred on him beyond that stated by the Court of Appeals. Counsel argue 
that it shows sufficient authority, but that court has declined to find whether that is 
so or not. So that much that is argued in brief on that subject is outside the 
facts relied on by that court, and is beyond the range of our consideration. 

The question therefore involves only two inquiries: (1) Whether and when 
notice to the insured is sufficient to relieve the insurer of the consequences of what 
would otherwise be a waiver of the breach; and (2) whether the attorney for the 
insured may accept such notice so as to affect the client. 

Other questions have heretofore been determined by this court, as the Court 
of Appeals rightly held. For that court finds as a fact that insured violated the 
co-operation clause of the contract, which is a complete defense unless effectually 
waived, as we have repeatedly held. Metropolitan Cas. Ins. Co. v. Blue, 219 Ala. 
37, 121 So. 25: George v. Employers’ Liability Assur. Corporation, 219 Ala. 307, 
122 So. 175, 72 A. L. R. 1438. 

But we are not in agreement with the Court of Appeals that it is sufficient to 
give notice to the attorney of the insured that the insurer reserves the right to in- 
sist on the forfeiture on account of the neglect of the insured, unless such attor- 
ney is authorized to consent to such reservation. The cases cited in the opinion 
of the Court of Appeals are predicated upon an inference that the insured ac- 
quiesced in such nonwaiver reservation. And in the case of Miller v. Union Indem- 
nity Co., 209 App. Div. 455, 204 N. Y. S. 730, the insurer requested the insured to 
consent that his continued defense of the case would not waive its right to claim 
a forfeiture. This insured refused to agree, and the insurer nevertheless continued 
to defend the suit. The court held that the insurer could either claim the forfeiture 
and refuse to go on, or it could abandon such claim and conduct the defense of the 
action, but it could not do both: that the choice of one waived the other right. We 
believe that is the true rule. : 

The insured may be said to have acquiesced in the nonwaiver claim of the in 
surer if notice is given to him of such claim and he makes no protest or other ob 
jection but permits the insurer to continue to defend the suit upon the belief that 
by doing so it does not waive the forfeiture. But this cannot be so treated unless 
the insured has acquiesced in such claim of the insurer, or otherwise agreed to it, 
or is estopped to insist to the contrary. It is by virtue of acquiescence that the 
insured is treated as having consented to, or is estopped to deny, the claim. It is 
upon the strength of an agreement expressed or implied, or construed by law, 
which operates to the advantage of the insurer. But there can be no implied con- 
tract, nor an estoppel, when the parties to it could not expressly so contract. So 
that the effect of notice to, and acquiescence in, such nonwaiver claim, by the at- 
torney, is effective against the insurer, client, only to the extent that such attorney 
could bind his client by an express agreement. An agreement was expressly made. 
Its validity is therefore the controlling inquiry. 7 

We are advised by counsel in brief that there was much evidence to show full 
authority of the attorney to make the agreement for his client. But without author- 
itv beyond his employment to defend the litigation, and extending to the making 
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of such a contract, the attorney of insured could not waive his client’s rights either 
expressly or impliedly. Indemnity Co. of Am. v. Bollas, 223 Ala. 239, 135 So. 174, 
175; Craft v. Standard Acc’t. Ins. Co., 220 Ala. 6, 123 So. 271; Hoover v. Miller, 
198 Ala. 499, 73 So. 817; Senn v. Joseph, 106 Ala. 454, 17 So. 543; Robinson v. Mur- 
phy, 69 Ala. 543; Blackwood vy. Maryland Casualty Co., 24 Ala. App. 527, 137 So. 
467. 

Section 6253, Code, does not confer scch right on an attorney. Senn v. Joseph, 
supra. Neither does section 9491, Code. The notice there mentioned does not ex- 
tend beyond those proceedings in the litigation which relate to its prosecution or 
defense, and only to such matters about which an attorney may bind his client or 
waive by contract under section 6253, Code. 

Our judgment is that the Court of Appeals on the former appeal of this case 
correctly held that the attorney employed to defend an action has no implied power 
to excuse one from the consequences to his client of what would otherwise be the 
waiver of a forfeiture, and that for the reasons we have stated the notice to the 
attorney can have no more force than an agreement by him. 

We cannot therefore concur even in the result as held by the majority, but 
think that the judgment of the Court of Appeals should be reversed. We therefore 
respectfully dissent. 

\nderson, C. J., and Brown, J., concur in this dissent. 

On Rehearing. 

Petition tor Mandamus to Court of Appeals. 

FostER, Justice. 

In connection with the petition for certiorari, petitioner also prays for manda- 
mus to the Court of Appeals to require them to pronounce judgment and opinion 
upon all assignments of error argued and urged upon that court in the original sub- 
mission. 

When the original opinion was written, its effect was to reverse the Court of 
\ppeals. But the court did not adopt that view, with the result of an affirmance. 
Ii the effect were a reversal of that court, the petition for mandamus would ac- 
complish no good; but since it results in an affirmance, that petition becomes per- 
tinent. It was overlooked when the Court of Appeals was affirmed by the major- 
ity, as its necessity had passed out of consideration by the writer. But since it is 

ow pertinent, we think it deserves careful consideration and discussion. 

In the recent case of Ex parte Loveman, Joseph & Loeb v. Himrod, 226 Ala. 
342, 147 So. 163, we declined to issue a mandamus to that court to require them to 
incorporate in their opinion a statement and discussion of the facts in the case. 
We there referred to the statute that such court is one of final appellate jurisdiction, 


section 7309, Code, and that no discussion ot the facts by it is necessary, section 
19336, Code 


\Ve do not hesitate to recognize the jurisdiction conferred on this court by 
section 140 of the Constitution, to take “general superintendence and control of in- 
ferior jurisdictions,” section 7318, Code, and our duty as there declared. It is by 
virtu f such authority that we review to any extent the rulings of that court. 

right and duty of this court to superintend and control the Court of Appeals, 

review its proceedings, other than by appeal, or other statutory remedy, is 
the same right and duty, which it has over any other inferior court in Alabama, 
‘onferred by section 140 of the Constitution, and mentioned in it. So that in de- 
ermining what writs we shall issue to that court for superintendence and control 
and to what extent we shall review its opinions and judgments upon such writs, 
since a statute does not specify, we must look to each writ, its nature and purpose. 

By certiorari all errors of law apparent in their judgments and opinions are 
subject to review, but not the conclusions on the facts. See the cases cited in Ex 
parte Loveman, Joseph & Loeb v. Himrod, supra. 


We exercise a limited review by mandamus of certain interlocutory rulings of 
the inferior courts, when no other review is available. Ex parte Fletcher, 225 
\la. 139, 142 So. 30; Ex parte Green, 221 Ala. 298, 129 So. 72. 


But, except for the purpose of such review, “In order to entitle a party to the 
writ of mandamus he must show that he has a clear legal right to demand the per- 


tormance of a specific duty. * * * It must be the imperative duty of the respondent 


t 


to perform the act required.” Ex parte Jackson, 212 Ala. 496, 103 So. 558, 559; 





( 
t 
{ 
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Armstrong v. O'Neal, 176 Ala. 611, 58 So. 268; Minchener v. Carroll, 135 Ala. 409. 
33 So. 168; Cloe v. State ex rel. Hale, 209 Ala. 544, 96 So. 704. 

So that petitioner’s right to mandamus depends upon whether she has the 
clear legal right to demand, and there is an imperative duty of the Court of Ap- 
peals, that the assignments of error argued and urged upon that court in the orig- 
inal submission be expressly adjudicated and declared in their judgment an opinion 
As a premise leading to the result, we note that the Court of Appeals has final ap- 
pellate jurisdiction (section 7309, Code), except that it is controlled by the decisions 
of this court and subject to its general superintendence and control. Section 7318, 
Code; section 140, Constitution. 

The general principles and statutory enactments which ordinarily control an 
appellate court of final jurisdiction in the determination of an appeal, and its duty 
in the matter of rendering judgments and opinions, is as applies to other courts of 
final appellate jurisdiction. So that, as declared by section 10336, Code, such court 
need not write an opinion at all unless in its judgment it would serve a useful pur- 
pose as a precedent, or when it relates to questions of fact only, or reaffirms pre- 
vious decisions (to state it in the inverse order as there declared). The extent of 
the opinion is in the discretion of each appellate court, and there is no right in 
either party to have such opinion extended contrary to the discretion of that court: 
neither is there an imperative duty therefore of the court to include in its opinion 
any discussion which it deems unimportant. 

There is no duty by statute or usage that the judgment of the appellate court 
must expressly refer to the assignments of error. The judgment affirms or re- 
verses that of the trial court either in whole or in part, and renders or remands, 
dependent upon the effect of its holdings, but it does not necessarily declare the 
conclusion of the court upon the assignments of error or any of them. The assign- 
ments of error are in the nature of a pleading in the appellate court, and their ob- 
jéct is to point out the errors so that the court and opposing counsel may know on 
what points appellant seeks a reversal and to limit the inquiry to those points. 3 
Corpus Juris, 1328, 1329; Kinnon v. L. & N. R. R. Co., 187 Ala. 480, 65 So. 397. 

Since petitioner shows no legal right to have the Court of Appeals declare its 
conclusion upon every nor any specific assignment of error, nor those referred to 
in the petition, she shows no right to a writ of mandamus, and the rule nisi will 
not be ordered. 

\pplication overruled. 

\ll the Justices concur in respect to the opinion on application for mandamus 

Application for rehearing overruled. 

Gardner, Thomas, and Knight, JJ., concur. 

Anderson, C. J., and Brown and Foster, JJ., dissent. 


AMERICAN AUTOMOBILE FIRE INS. CO. v. SPEIKER. 
Appellate Court of Indiana, in Banc. 
Nov. 3, 1933. 
187 Northeastern Reporter 355. 

1. INSURANCE. 

“Subrogation” is equitable right, inuring to insurer after having paid 
insured, 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
2 INSURANCE. ; : 

Insured under automobile fire insurance policy settling with tort-feasor, alter 
havine settled with insurer, need not reimburse insurer, except for amount imsur- 
ed received from tort-feasor exceeding insured’s loss and expense incurred in 
realizing on claim against tort-feasor, where insured acted in good faith, and in 
surer did not assist in collection. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
3. INSURANCE. ; 

Where one committing tort on insured, knowing that insurer has alread paid 
insured, settles with, and obtains release from, insured, release will not preciucs 
insurer’s enforcement of its right as subrogee. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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4, INSURANCE. 
Insurer paying for fire damage to insured’s automobile, caused by third par- 
ty’s tort, held not entitled to recover from insured amount which tort-feasor’s in- 
surer paid insured for destruction of personal effects, not covered by fire policy, 
notwithstanding insured released tort-feasor and his insurer from all liability. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Municipal Court, Marion County; Dan V. White, Judge. 

Action by the American Automobile Fire Insurance Company against Peter 
J. Speiker and another dismissed as to deiendant other than named defendant. 
Judgment for defendant, and plaintiff appeals. 

\ffirmed. 

Bingham, Mendenhall & Bingham, of Indianapolis, for appellant. 

Walter Pritchard, of Indianapolis, for appellee. . 

\Voop, Presiding Judge. 

The appellant as insurer paid the appellee as insured the sum of $250 for 
damages resulting to appellee’s automobile by a fire caused by the negligent act 
of a third party, hereafter referred to as the tort-feasor. Some personal effects 
of appellee which were in the automobile were destroyed by the fire. These were 
not covered by appellant’s policy of insurance. After having made settlement with 
appellant, appellee, acting on the advice of a representative of appellant, filed a 
claim with the insurer of the tort-feasor for the loss of his personal effects. This 
insurer, without any knowledge on the part of the tort-feasor, paid the appellee 
the sum of $75 in settlement, for the loss of his personal effects only. Upon pay- 
ment of this sum of money, the appellee gave the insurer of the tort-feasor a 
receipt releasing both the tort-feasor and his insurer from all liability of every 
kind for damages resulting from the negligent act of the tort-feasor. The appellee 
did not execute this release with any fraudulent intent, and did not realize the 
purport of the release. 

The insurance policy issued by appellant to appellee contained the usual clause 
subrogating the insurance company to the rights of the insured against tort-feasors. 
The total amount received by the appellee did not exceed the loss sustained bv 
him. 

Appellant brought suit by amended complaint against the appellee and the 
tort-feasor to compel them to refund the money paid appellee, on the theory that 
the release given by the appellee to the tort-feasor and his insurer was executed 
as the result of fraud on the part of the tort-feasor and with the fraudulent intent 
of depriving the appellant of any right of action, as subrogee against the tort- 
feasor, and that the execution of said release by appellee thereby fraudulently 
deprived appellant of his rights as subrogee, to the end that the appellee might 
receive and be paid $75 as additional damages and in payment and settlement for 
the same claim for which the appellant had already paid appellee the sum of $250. 
The issues were closed by an answer in general denial. 

Trial was had to the court without a jury, resulting in a general finding and 
judgment for the appellee. Appellant (plaintiff) at the close of the evidence dis- 
missed the action as to the tort-feasor. Motion for a new trial, alleging as causes 
therefor that the decision of the court was not sustained by sufficient evidence and 
that the decision of the court was contrary to law, was overruled. Appellant 
assigns this ruling as the only error for reversal. 


_ The evidence fails to show that the appellee executed the release to the tort- 
feasor with any fraudulent intent whatever, or that the consideration for which 
the release was executed was paid as additional damages and in payment and 
settlement of the same claim for which appellant had theretofore paid appellee. 
In fact, the evidence shows quite the contrary. But the appellant asserts that it 
Was not necessary for it to show fraudulent intent on the part of appellee, that 
there was a confidential or fiduciary relation existing between the appellant and 
appellee, and that the execution of the release by appellee resulting in his advantage 
and in injury to the appellant amounted to a constructive fraud or fraud in law 
Without any actual fraudulent intent on the part of appellee. The facts and cir- 
cumstances in this case do not sustain appellant’s contention. 

[1-3] Subrogation is an equitable right, inuring to the insurer after having 
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paid a loss to the insured. But the insured will not “in the forum of conscience” 
be required to reimburse the insurer except for such an amount as the insured 
may have received from the wrongdoer in excess of the insured’s loss, and the 
expense incurred by him in realizing on the claim against the wrongdoer, at least 
where the insured acted in good faith, and the insurer did not participate or assist 
in the collection. Newcomb v. Cincinnati Ins. Co. (1872) 22 Ohio St. 382, 10 Am. 
Rep. 746: Camden, etc., Association v. Prezioso (1922) 93 N. J. Eq. 318, 116 A 
694; 7 Cooley’s Briefs on Ins. (2d Ed.) p. 6714. Note, 36 A. L. R. page 1269, and 
authorities cited. If the tort-feasor, with knowledge that the insurer has already 
made payment to the insured, makes settlement with him and thus obtains a 
release, it will not be a defense as against the insurer in enforcing its rights as 
subrogee. Pittsburgh, etc., R. Co. vy. Home Ins. Co. (1915) 183 Ind. 355, 108 N. E. 
525, Ann. Cas. 1918A, 828. 

[4] From the evidence in this case, the court could reasonably infer that the 
insurer of the tort-feasor had knowledge of the fact that appellant had paid 
appellee for the damage to his automobile, before it settled with him for loss to 
his personal effects. Whether the tort-feasor could be charged with this notice we 
do not decide. The evidence is clear and without contradiction that the sum paid 
to appellee by the insurer of the tort-feasor was not paid for the purpose of 
further reimbursing him for the same loss for which the appellant had already 
paid him the sum of $250 as alleged in the complaint, but it was paid for the loss 
of personal effects exclusively, on which appellant had no policy of insurance 
whatsoever. From the testimony of appellee, given without objection by appellant, 
the court could reasonably infer that the only consideration received by appellee 
which prompted him to execute the release was payment for the loss of his 
personal effects, and that he did not intend to or understand that he was releasing 
the tort-feasor or his insurer from any other liability. It cannot be said from all 
the evidence in this case that the appellee has received money from the tort- 
feasor or his insurer which in equity belongs to appellant. As said by the court 
in Hamilton Fire Ins. Co. v. Greger (1927) 246 N. Y. 162, 158 N. E. 60, 62, 55 
A. L. R. 921: “There is, indeed, a question of fact whether in view of all the 
circumstances, including the form of the complaint and of the release, the parties 
to the release ever contemplated that the railroad company should be released 
from any claim already transferred to the insurance company for damages to the 
automobile.” 

There is evidence to sustain the finding and judgment of the court, and it is 
not contrary to law. The cause was fairly tried and an equitable result reached 
between the parties. 

Finding no reversible error, the judgment is affirmed. 

CORMIER et al. v. HUDSON et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Oct. 27, 1933. 
187 Northeastern Reporter 625. 
1. INSURANCE. 

Inclusion of automobile liability insurance made compulsory by statute and 
of voluntary extraterritorial liability insurance in one policy held not to change 
rules of construction which would be applied to the different kinds of insurance 
if they had been embodied in separate policies. 

(For other cases, see Insurance, Dec. Dig. § 146]1].) 

2. INSURANCE. 

Generally, insurance policies are construed most strongly against insurer, 
except where form or substance of policy is prescribed by statute. 

(For other cases, sce Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Extraterritorial clause of automobile liability policy insuring against loss 
from liability “for damages on account of bodily injuries” covered consequential 
damages for medical expenses and loss of services resulting to parents of minor 
children injured by insured’s negligence. 

In some contexts “for” may signify “on account of”; yet, standing 
alone, the latter words are more comprehensive. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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4. INSURANCE 
Suit would lie to apply obligation of insurer, under voluntarily executed 
extraterritorial clause of automobile liability policy insuring motorist against 
ioss from liability for damage on account of bodily injuries, to payment of 
‘udgment recovered against motorist for consequential damages for medical 
cxpense and loss of services resulting to parents of minor children injured by 
motorist’s negligence (G. L. c. 214, § 3, cl. 10, as amended by St. 1930, c. 340, § 
4; St. 1930, c. 340, § 5). 
(For other cases, see Insurance, Dec. Dig. § 591%.) 
5. INSURANCE. 

Insurer’s liability under voluntarily executed extraterritorial clause of auto- 
mobile liability policy insuring motorist against “loss from liability” for damages 
could be reached by holder of unpaid judgment against insured though he had 
not paid judgment (G. L. [Ter. Ed.] c. 175, §§ 112, 113; c. 214, § 3, cl. 10). 

“Loss from liability” against which the insurer agreed to indemnify 

the insured meant loss resulting from the establishment of a judgment, 

and is that kind of loss which in ordinary nomenclature and thought 

comes into existence when the liability of the insured becomes irretriev- 
ably fixed. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Superior Court, Suffolk County; Qua, Judge. 

Suit by Joseph Cormier and others against Harold G. Hudson and others. 
From an adverse decree, defendants appeal. 

Affirmea. 

A. G. Sleeper, of Boston, for appellants. 

J. G. Bryer, of Boston, for appellees. 

Rucc, Chief Justice. 

This is a suit in equity to reach and apply the liability of the defendant 
insurance company (hereafter called the insurer) under the extraterritorial clause 
of a motor vehicle liability policy issued to the defendant Hudson (hereafter 
called the defendant), a resident ot Cambridge in this commonwealth. The 
accident out of which this suit arises occurred on October 2, 1930, in New 
Hampshire while the policy was in full force. Judgments recovered by three of 
ihe original plaintiffs injured by the negligence of the defendant in operating 
his motor vehicle on that occasion have been paid by the insurer. Two judg- 
ments were recovered by the plaintiffs now: pressing this suit, not for personal 
injuries to themselves, but for consequential damages for medical expenses and 
loss of services resulting to them as parents of minor children directly injured 
by the negligence of the defendant. The issue to be decided is whether these 
judgments can be enforced against the insurer. 

1, The insurer by its policy agreed to indemnify the defendant as the assured, 
(1} in accordance with the provisions of St. 1925, c. 346 (G. L. [Ter. Ed.] c. 90, §§ 
1A, J4A to 34J), “against loss by reason of the liability to pay damages to others 
lor bodily injuries * * * arising out of the ownership, operation, maintenance, 
control or use upon the ways of” this commonwealth of his motor vehicle: and 
also (2) under a clause termed “extra-territorial liability coverage” “Against loss 
trom the liability imposed by law upon the Assured for damages on account of 
bodily injuries * * * suffered by any person or persons * * * from accidents 
vecurring * * * within the limits of the Continental United States of America 
“* * elsewhere than upon the ways of the Commonwealth of Massachusetts, by 
oe of the ownership, operation, maintenance, control or use” of his motor 
vehicle. 

|], 2] The first point for consideration is whether the words of the extra- 
territorial coverage clause in their context bound the insurer to indemnify the 
defendant against loss for consequential damages to parents arising from bodily 
injuries sustained by their children. This extraterritorial coverage clause was 
ee of ee eee statute. The policy comprehended two distinct 

nsuré , e first was specifically stated to be the compulsory insur- 

ance required by the statute as a condition precedent to the registration of the 
satute but was a purely voluntary contract of insurance relating, to: accidents 
as ; 1 ary act nsurance relating to accidents 
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occurring in certain territory outside of this commonwealth. Instead of making 
separate coutracts of insurance, the parties chose to embody both kinds of 
insurance in one policy. The separate provisions must be construed with respect 
to particular insurance pre vided. The circumstance that both kinds of insurance 
are combined in one policy does not narrow, nor enlarge, or change the rules of 
construction which would be applied to the different kinds of insurance if they 
had been embodied in separate policies. It is to be observed, also, that the 
decisive words are different as to the two kinds of insurance. The compulsory 
insurance is against “liability to pay damages to others for bodily 
while the extraterritorial insurance is against “liability * * * for 
eccount of bodily injuries * * 


injuries,” 
damages ort 
suffered by any person.” The general rule 
to the interpretation of policies of insurance is that they are to be nstrued 
most strongly against the msurer, and doubtful language is to be resolved 
against it except in instances where the form or substance of the policy is pre- 
scribed by statute. This rule has its origin in the well known fact that policies 
cf insurance are invariably drawn by the insurer save where the Legislature has 
intervened. grag v. Mutual Life Ins. Co. of New York, 250 Mass. 250, 254, 145 
N. E. 535, 36 A. . R. 806; Wilcox v. Massachusetts Protective Association, Inc., 
266 Mass. 230, 2: 165 N. E. 429. The general rule, therefore, applies to the ex- 
traterritorial liability coverage of the present policy. 

[3] The precise question is whether the 
defendant against loss from liability ° 
include indemnity for 


as 


words of the policy insuring the 
‘for damages on account of bodily injuries” 
such consequential damages as are here sought to be 
enforced. In Mulvey v. City of Boston, 197 Mass. 178, 83 N. E. 402, 14 Ann. 
Cas. 349, the issue was whether a statute limiting the time for bringing “actions 
of tort for injuries to the person against counties, cities and towns” (St. 1902, 
406, now G. L. [Ter. Ed.] 260, § 4) applied to an action for consequential 
damages to a plaintiff such as here are in issue. It was there said by Chief 
Justice Knowlton speaking for the court: “The language of the statute is not 
restricted to actions for injuries to the person of the plaintiff, and we think it is 
broad enough to include all actions of tort founded on injuries to the person 
of any one in such r°'stions to the plaintiff that the injury causes him damage. 
Phere is nothing in the context to indicate that the words are used in a narrow 
sense, or that the actions referred to are only those brought by the person 
receiving the physical impact. The words ‘for’ is used in its ordinary significa- 
tion of ‘on account of,’ ‘because or by mean of,’ or ‘growing out of.’ * * * We 
have no hesitation in deciding that the presert is an action for a personal injury, 
within the meaning of the statute.” Cappucci v. Barone, 266 Mass. 578, 165 
N. E. 653. The same conclusion was reached in Balian v. Ogassin, 277 Mass 
525, 179 N. E. 232, 78 A. L.. R. 1021, where it was held that the words “actions of 
tort for injuries suffered by a person” as now used in G. L. (Ter. Ed.) c. 90, § 9, 
providing that in such actions violation of the statute should not be a defense 
unless the person injured knew or had reason to know of its violation, applied 
to an action for consequential damages such as is here sought to be enforced. 
The phrases “bodily injury” and “injury to the person” in connection with torts 
of this nature are often used as equivalent terms. Lewis v. Springfield, 261] 
Mass. 183, 187, 158 N. bk. 656. The capacity of being a claimant for damages 
is not confined, as it was in the statute under consideration in Nestor v. Fall 
River, 183 Mass. 265, 67 N. FE. 248, to those receiving bodily injury by personal 
impact. 
There are instances where statutory words more or less similar to those used 
in the extraterritorial liability clause of the present policy have been given a 
arrower construction and held not to embrace actions for such conse ."" 
inane’. Hey v. Prime, 197 Mass. 474, 84 N. E. 141, 17 L. R. A. (N. §.) 570; 
Williams vy. Nelson, 228 Mass. 191, 196, 117 N. E. 189, Ann. Cas. 1918D, 538: 
Wilson vy. Grace, 273 Mass. 154, +s N. E. 524. As was said in Balian v. Ogassin, 
277 Mass. at page 534, 179 N. E. 232, 78 A. L. R. 1021, these decisions rest in part 
upon the context and historical reasons, which are not controlling in the case 
at bar. They are illustrative of a tendency to interpret with some strictness 
statutes in direct contravention of the principles of the common law. Although 
the insurer relies upon Willams vy. Nelson, 228 Mass. 191, 117 N. E. 189, Ann. 
Cas. 1918D, 538. that case was decided as interpreting the words of a statute 
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It is to be observed that the decisive words used in the compulsory insurance 
differ from those in the extraterritorial insurance clause of the policy. 
mpulsory insurance is against “liability to pay damages to others for 
injuries.” The extraterritorial insurance is against “liabilty * * * for 

mages on account of bodly injuries * * * suffered by any person.” Ii the 
indemnity had been intended, naturally the same words would have been 

[It scems plain that the words of the extraterritorial insurance are broader 

of the compulsory insurance. In some contexts “for” may signify 

‘ount of,” yet standing alone the latter words are more comprehensive 
npulsory insurance is by the terms of the policy limited to the coverage 

sired by the statute. The ‘extraterritorial insurance is not so limited. The 

pulsory Motor Vehicle Insurance Act as amended by St. 1928, c. 381, 


’ 


ed for insurance against loss by reasen of liability to pay damages to others 
bodily injuries. The amendment in St. 1930, c. 340, § 1, requires insurance 
not only against liability to pay damages for bodily injuries but also against 
iability for “consequential damages” such as are here in issue. See now G. L. 
(Ter, Ed.) c. 90, § 34A. The infcrence is permissible that the General Court 
thought that consequential damages were not covered by St. 1928, c. 381, § 4, 
as to motor vehicle insuranice. 

We are of opinion that the words of the extraterritorial insurance clause of 
the present policy embrace the consequential damages here involved. 

4] 2. Question is raised whether the plaintiffs can maintain the present 
suit. It was provided by St. 1930, c. 340, § 4, which took effect before the acci- 
dent in the case at bar, that “Suits to reach and apply the obligation of an insur- 
ance company to a judgment debtor under a motor vehicle liability policy, as 
defined in section thirty-four A of chapter ninety, or under any other policy 
insuring a judgment debtor against liability for loss or damage on account of 
bodily injury or death or for loss or damage resulting therefrom” could be 
brought under G. L. c. 214, § 3, cl. 10. These words are broad enough to include 
the damages claimed by the plaintiffs. The combination of both the compulsory 
automobile insurance and the extraterritorial insurance in one policy is no bar 
to the maintenance of the present suit. Each kind of insurance is to be treated 
as though embodied in a separate policy so far as concerns this point. There 
fore, a suit of this nature to reach and apply will lie. The statute now contains 
terms ot used when Williams v. Nelson, 228 Mass. 191, 196, 117 N. E. 189, Ann. 
Cas. 1918D, 538, was decided, and that case is not now controlling upon this point. 

It was expressly provided by St. 1930, c. 340, § 5, that 


it should not apply to 
motor vehicle liability policies covering motor vehicles registered for operation 
in 1930. The present suit is not to reach an obligation under that kind of a 
policy, which by section 1 was defined as insuring against liability arising upon 
the ways of this commonwealth. This provision of delay in the 
the statute is not applicable to suits “under any other policy” 
outside the compulsory automobile insurance law. It simply provided a new 
remedy and did not affect the liability established by the policy. Hanscom \ 
Malden & Melrose Gas Light Co., 220 Mass. 1, 3 107 N. E. 426, Ann. Cas. 1917A, 


145; Devine’s Case, 236 Mass. 588, 594, 129 N. E. 414. 
the plaintiffs. 


taking effect of 
affording insurance 


It is a remedy available to 


[5] 3. The final question is whether the plaintiffs under the terms of the 
policy bring themselves within the terms of the governing statute in being 
to reach the obligation of the insurer. St. 1923,-c. 149, 
G. L. (Ter. Ed.) c. 175, §§ 112, 113. St. 1930, c. 340, § 4. See 
Ed.) c. 214, § 3, cl. 10. 
by law * * * 


able 
§$§ l and 2. See now 
now G. L. (Ter 
The insurance was “against loss from the liability imposed 
for damages on account of bodily injuries. * * * " The 
not paid the judgments. That is not of decisive importance 
provision of the 


» insured has 
because there is no 
policy making enforcement of the insurer's liability dependent 
npon previous avuinen by the insured of his loss, as there was in Connolly v. 
Solster, 187 Mass. 266, 72 N. E. 981, and Davison v. Maryland Casualty Co., 197 
Mass. 167, 170, 83 N. E. 407. It does not appear whether the policy in the case 
at bar was issued before or after St. 1930, c. 340, took effect. In any event, we 
ere of opinion that there 1s no bar to enforcement by the plaintiff of the obliga- 
tion of the insurer, even though the insured has not actually paid the damages 
assessed against him. The very words of the policy convey the implication that 
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the “loss” against which there is insurance is that arising from the “ability” 
imposed by the law as evidenced by a final judgment. The insurance is not 
restricted to the loss arising from the payment of such liability. The ° Mids trom 
liability” against which the policy aftorded insurance was “that kind of a loss 
which, in ordinary nomenclature and thought, comes into existence when the 
liability of the assured becomes irretrivably fixed.” Schambs v. Fidelity & Cas- 
ualty Co. (C. C A.) 259 F. 55, 60, 6 A. L. R. 1231; Fentress v. Rutledge, 140 Va. 
685, 125 S. E. 668; Maryiand Casualty Co. v. Peppard, 53 Okl. 515, 157 P. 106, 
L. R. A. 1916E, 597; Elliott v. Belt Automobile Association, 87 Fla. 545, 100 So. 
a See Slavens v. Standard Accident Ins. Co. (C. C. A.) 27 F.(2d) 859; Blanton 

Cotton Mills Co., 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541. In any event 
St. 1923, c. 149, § 1, applied to this policy when issued. The “loss irom liability” 
against which the insurer agreed to indemnify the defendant, in view of the 
words of the policy and of the statute as to enforcement of the insurer's obliga- 
tion and in the light of all the circumstances means loss resulting from the 
establishment of a judgment liability. This conclusion finds support in the reason- 
ing of Lorando y. Gethro, 228 Mass. 181, 189, 117 N. E. 185, 1 A. L. R. 1374; see. 
also, Kana v. Fishman, 276Mass. 206, 210, 176 N. E. 922, 923, where reference is 
made to “a policy insuring against the loss established by the judgment.” The 
case at bar is not governed on this point by Valentine v. Wheeler, 122 Mass. 566, 
23 Am. Rep. 404, and Victor v. Levine, 267 Mass. 442, 166 N. E. 765. 

There are decisions having a.contrary tendency and holding that there must 
be actual payment before there can be loss in somewhat similar policies. London 
& Lancashire Indemnity Co. y. Cosgriff, 144 Md. 660, 125 A. 529; Lowe v. Fidel- 
ty & Casualty Co., 170 N. C. 445, 87 S. E. 250; Transylvania Casualty Ins. Co. y 
Williams, 209 Ky. 626, 273 S. W. 536. So far as applicable to the facts and 
statutes here involved, we are not inclined to follow them. 

Decree affirmed with costs. 


MILKS v. TRITTEN (MICHIGAN MUT. AUTO INS. CO., Garnishee). 
No. 145. 
Supreme Court of Michigan. Oct. 2, 1933. 
250 Northwestern Reporter 262. 
INSURANCE. 

In garnishment proceedings against insurer by third party who recovered 
judgment against insured whose policy required him to give insurer immediate 
notice of accident covered therein, evidence showed that insured did not know 
of collision until declaration was served on him four months later. 

(For other cases, see Insurance, Dec. Dig. § 665|7].) 

3. INSURANCE. 

Agreement, wherein insured relieved insurer from liability in consideration 
that insurer defend suit against insured, jeld void for want of consideration 
where policy bound insure: to defend suit. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Circuit Court, Manistee County; Hal L. Cutler, Judge. _ 

Suit by Loren Milks, by Edwin E. Milks, his next friend, against William 
‘ritten. Judgment in favor of plaintiff, who brought garnishment proceedings 
against the Michigan Mutual Auto Insurance Company. From a -judgment in 
favor of garnishor, garnishee appeals. 

Affirmed. 

Argued before the Entire Bench. 

Patchin & Menmuuir, of Traverse City, for appellant. 

Campbell & Campbell, of Manistee, for appellee. 

SHARPE, Justice. 

Plaintiff secured a judgment against the defendant, Tritten, for damages 
arising out of a collision between defendant's car and that in which plaintiff was 
riding, in the sum of $3,500. It was affirmed by this court. Milks v. Tritten, 
258 Mich. 236, 241 N. W. 892. A writ of garnishment was served on the defend- 
ant company. It filed a disclosure denying liability. On the trial of the statutory 
issue, the plaintiff had judgment, from which the defendant company has taken 
this appeal. 
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At the time of the collision Tritten had a policy of insurance in the sum of 
$5,000, issued by the defendant company, protecting him against liability for the 
jamages for which the judgment was rendered. 

Among the “Policy Conditions” appear the following: 

“In case of accident or loss occurring which is covered by this policy, insured 
hall give immediate written notice thereof to the company at its home office.” 

“Notice given by or on behalf of the insured to any authorized agent of the 
company within the state of Michigan, with particulars sufficient to identify the 
msured, shall be deemed sufficient notice to the company under this policy and 
failure on the part of the insured to give any notice required to be given under 
this policy within the time specified therein, shall not invalidate any claim made 
by the insured if it shall be shown not to have been re asonably possible to give 
-uch notice within the prescribed time and that notice was given as soon as 
reasonably possible.” 

In the policy the defendant company agreed: “To defend, in the name and 
behalf of the insured, any action brought against the insured to enforce a claim 
ior damages covered by this policy; to pay all costs taxed against the insured in 
any legal proceeding defended by the company; to pay all interest accruing after 
entry of judgment; to pay all expenses incurred by the company for investiga- 
lion, negotiation and defense, within limits of protection indicated in the declara- 
tions provided the insured shall have immediately forwarded to the company any 
summons or other process of law that may have been served upon him.” 

The defense was based upon the failure of Tritten to give notice of the 
accident and upon an instrument signed by him hereafter referred to. The 
eecident happened on September 28, 1930. A copy of the declaration was served 
on Tritten on February 4, 1931. He at once saw the local agent of the defendant 
company at Manistee, and then went to the home office of the company at 
Traverse City and left the copy with W. P. Crotser, its secretary and manager. 
\fter some conference he signed a writing reading as follows: “Whereas, on 
September 28, 1930, I had an accident with my car, and that of Edwin Milks, 
in which Loren Milks was injured, and I did not notify the Michigan Mutual 
\uto Insurance Company of the happening of this accident until suit was 
brought against me upon February 4, 1931, by the injured parties, by reason 
thereof it is understood and agreed by me that the only liability of said company 
shall be to defend such suit by attorney. The witnesses I shall furnish and 
if any judgment is securcd against me therein, I agree that there shali be no 
liability to pay the same on the part of said company such payment shall be 
made by me only.” 

As to what occurred at that time Tritten testified: “Well, he said—first he 
said they were aot liable for any damage; then he said, ‘But we will furnish you 
an go and I didn’t know much about this case or about these things,’ 
so I said, ‘If I could be sure of that now,’ and he said, ‘Yes, we will drawn up 
an agree here and we will both sign it, so that you will know that we will.’ ” 

Mr. Crotser testified that when Tritten came to see him he (Tritten) said to 
him that as he passed the car in which plaintiff was riding, “something hap- 
pened; he did not know just what it was, but something happened. The Milks 
car swung off to the right and into the ditch.” That he then called Tritten’s 
wttention to the provision in the policy as to notice and “he vail he did not 
know it was necessary”; that, some days after, he returned and wanted to know 
it the company would defend the suit; that he told him there was no obligation 
on the part of the company, but agreed to do so “with the understanding there 

vas no liability on the part of the company to do it”; that Tritten agreed to it, 
je the agreement was then drawn up and signed. Mr. Crotser, who is an 
ttorney, then entered an appearance for Tritten, and on the trial appeared for 
him with Mr. Patchin as counsel. 

The printed record of the proceedings in that case as filed in this court, on 
ppeal, was offered and received in evidence. We refer to and quote therefrom. 
_ Mr. Tritten was called as a witness in his own behalf and examined at 
length by Mr. Patchin. He testified: “The rear end of my car did not come in 
collision with the front end of their car because if it had I would have heard it, 
or felt it. I did not hear or feel anything of the kind, or see anything of the 
kind. I was driving at that time. I was not in a position where I could have 
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seen the rear end of my car but I did not hear or feel anything of the kind.” 
And on cross-examination he said: “I did not hear or fecl any striking of mv car 
against their car.” : 

In submittin 
defense, said: * 


is his further ciaim that. the automobiles did not Hide but 
that the plaintit 


in the operation of turning his car around there, lost control 
of it, and the car ran over the bank of its own accord, and that the plaintiff 
sustained the injury in that way.” 

At the conclusion of the proofs in this case both parties moved for a directed 
verdict. During the argument thereon, the following occurred: 

“The Court: Ii there wasn't any interference on the part of Tritten, then 
there wasn’t any liability, and there wasn't any need of any notice to you. That 
is what I want to hear from you on,—whether he would be compelled to give 
you notice when there was no liability on his part at all. 

“My idea is this: If he went along there, minding his own business, and 
turned out to pass this car, with a nice clearance, which he had a right to do, 
on the extreme left-hand side of the road, as you claimed in the other case, and 
defended on that ground, that he was in no way legally responsible for that 
accident, then was there any need of any notice to the insurance company, until 
suit was commenced? 


g the case to the jury the trial court, when referring to the 


T 
1 
{ 


“Mr. Patchin: No; I don't think there was, if he had no notice or knowledge: 
he would not be presumed to have knowledge he caused an accident, there 
would be no occasion for notice.” 

Counsel, however, insisted that it was “conclusively established in this court” 
by the verdict of the jury “that he was hable for this accident,” and that, in the 
writing signed by him, Tritten absolved the company from liability in considera- 
tion of its defending him in the acton. 

{1, 2] After some dscussion, it appears that the jury were discharged by 
consent of counsel and it was agreed that counsel should file briefs and a judg- 
ment be entered pursuant to an opinion to be filed by the court. In the opinion 
filed pursuant to this understanding the trial court stated: “Had Tritten known 
that his car struck plaintiff's car or caused it to swerve off of the highway and 
upset, it would have been his duty to notify the garnishee company; but the 
»roofs are the other way, and Tritten did not know that his car caused the 
accident, or that any such claim was made against him, until the declaration 
was served upon him. Therefore, he did not know of an ‘accident or loss occur- 

ng which is covered by this policy.” 

Under the circumstances this statement must be treated as a finding of fact 
by the trial court, and in our opinion it is supported by the evidence. Upon this 
ippeal it has the force and effect of a special verdict. Richards-Wilcox Co. v 
Talbot & Meier, 252 Mich. 622, 233 N. W. 437. It follows that the notice given 
reasonably complied with the requirements of the policy. 

[3] The effect of the writing signed by Tritten must now be considered 
There having been compliance by the insured with the terms of the policy in 
respect to notice, an obligation rested upon the defendant to defend the action 
and there was no consideration for the agreement relieving it from liability. “It 
is too well settled to require the citation of authorities that doing what one is 
iegally bound to do is not a consideration for a new promise.” Doebler v. 
Rogge, 221 Mich. 508, 511, 191 N. W. 200, 201. 

[4, 5] Counsel urge that the writing was in effect a “compromise settlement,” 
and that, although executory, it operated as a bar to any action that Tritten 
might bring upon the policy. The law favors settlements if made in good faith 
But, to effect a settlement by compromise, there must exist an actual controversy, 
terminated by mutual concessions. No such controversy here existed. In the 
writing Tritten stated that he had no claim against the company arising out otf 
the accident, and, if so, there was nothing to compromise or settle, and his 
release of the company from liability was without consideration, as also was the 
promise of the company to defend the action. 

The judgment is affirmed. 

McDonald, C. J., and Potter, North, Fead, Wiest, and Butzel, JJ., concur 

Clark, J., took no part in this decision. 
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HILLER v. CONNECTICUT FIRE INS. CO. No. 5295. 
Springfield Court of Appeals. Missouri. Aug. 19, 1933. 
Rehearing Denied Oct. 7, 1933. 
63 Southwestern Reporter (2d) 461. 
1. INSURANCE. 

Whether insurer’s agent writing automobile fire policy waived provision pro- 
viding that insured’s placing of mortgage on car, without noting mortgage on 
policy, rendered policy void, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Local agents authorized to make insurance contracts, countersign, issue, and 
deliver policies and receive premiums, may waive stipulations in policy, notwith- 
standing printed stipulations to contrary. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE. 

In suit on automobile fire policy, excluding offered evidence that, after fire, 
insured made no claim that he had informed insurer’s agent, before issuing policy, 
of mortgage on automobile, held not error, where insured testified that he had not 
informed agent, after fire, of mortgage on car. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

6. INSURANCE. 

Whether insurer vexatiously delayed paying beneficiary loss under automobile 
fire policy held for jury (Rev. St. 1929, § 5929). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Pemiscot County ; John E. Duncan, Judge. 

“Not to be published in State Reports.” 

Suit by Louis Hiller against the Connecticut Fire Insurance Company. From 
a judgment for plaintiff, the defendant appeals. 

Affirmed upon condition. 

Ward & Reeves, of Caruthersville, for appellant. 

Sharon J. Pate and Sam J. Corbett, both of Caruthersville, for respondent. 

SmitH, Judge. 

This suit was instituted in the circuit court of Pemiscot county, Mo., on 
January 15, 1932, returnable to the March term, 1932, of said court, where it was 
first tried before a jury on April 6, 1932, resulting in a hung jury. It was tried 
the sceond time on November 22, 1932, resulting in a verdict and judgment in 
favor of the plaintiff for the sum of $700 on the policy of insurance, interest 
amounting to $42, and an attorney's fee of $150, making a total judgment of $892, 

from which latter judgment this appeal was duly taken by the defendant. 

This suit is based upon a policy of fire insurance for $1,000 issued by the 
defendant on a 1929 Hudson landau sedan automobile. The petition describes the 
policy, which was dated September 16, 1931, and delivered to the plaintiff on 
September 18, 1931, the term of the policy being one year. The petition charges 
that on December 6, 1931, the automobile described in the insurance policy was 
totally destroyed by fire, and that the value of said automobile at ‘said time was 
$1,000. It further charges that due notice of the loss was given to the defendant, 
but that the defendant denied liability, and vexatiously ‘refused to pay the loss. 
Judgment was prayed for the sum of $1,000, with interest, penalty, and attorney's 
ees 

The answer of the defendant admitted the insurance and delivery of the policy 
of insurance, and admitted the payment of the premium thereon, and was also a 
general denial. The answer further denied that the automobile in question had a 
value of $1,000, and denied that the plaintiff had performed all the precedent and 

subsequent terms and conditions of the policy, and denied that any of the terms 
of said policy had been waived by the defendant. The answer as a further defense 
pleaded certain terms and conditions of the policy with reference to the terms of 

tract being embodied in writing and that no agent of the defendant had any 
Power or authority to waive or modify any of the written conditions, and provid- 
ing further that the policy was to be void in the event the assured violated any of 
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the agreements, conditions, or warranties contained in said policy of insurance 
or any rider which might be attached thereto. The answer also pleaded the 
various conditions of the policy of insurance with reference to the subject of 
the insurance being covered by a len, motgage, or other incumbrance, and 
pleaded further that the defendant had breached the terms of said policy 
by placing a chattel mortgage upon the automobile without such chattel mort- 
gage being noted on the policy. The answer further stated that the defendant 
had tendered to the plaintiff prior to the institution of the suit,all the premiums 
paid on said policy together with accrued interest thereon, and which tender 
and offer had been refused by the plaintiff, and that, when the suit was 
instituted, the amount of said pemium and interest was paid in to the clerk 
of the court for the use and benefit of the plaintiff, but that the plaintiff had at 
all times refused to accept the same. 

The plaintiff filed a reply to this answer, denying generally all the new mat- 
ter set up in said answer, and further admitting that the plaintiff had placed a 
mortgage upon the automobile in question prior to the time of the issuance of 
the policy to the National Investment Company of St. Louis, substantially as 
alleged in the defendant’s answer, but that the agent of the defendant who wrote 
the policy had full knowledge and notice of the existence of said mortgage, and 
that plaintiff had given the same, and by reason thereof the defendant was 
estopped to defend on the ground that there was a mortgage on said automobile, 
even though it was not indorsed upon the policy sued upon. 

The case is before us on five assignments of error, which we shall consider 
in the order presented. 

The first assignment is a complaint because of the court’s refusal of instruc- 
tions in the nature of demurrers, one requested at the close of plaintiff's evidence, 
and one at the close of the whole case. 

It was admitted that the policy was issued fer the sum of $1,000 upon the car, 
and that the premium was paid and that the car was destroyed by fire while the 
policy was in force. The controversy was over the placing of a mortgage upon the 
car two days before the policy was issued, without notice thereof having been 
given to the insurance company, and also there was a controversy as to the value 
of the car, and as to whether there was such delay in settlement to entitle the 
plaintiff to damages therefor, and to attorney fees. 

The plaintiff introduced in evidence the policy of insurance sued upon, which 
recited that the automobile was insured against fire and other hazards from Sep 
tember 4, 1931, to September 4, 1932, for the principal sum of $1,000, which was 
in consideration of a premium of $23.50 which was paid by plaintiff. No mortgage 
clause or other rider was attached to the policy. Paragraph D, clause 6, on the 
front page of the policy, contained the following: “The automobile described is 
fully paid for by the assured and there is no lien, mortgage or other encumbrarice 
thereon except as follows: No exceptions.” 

Near the bottom the first page there is also the following writing designated 
paragraph E: “This policy is made and accepted subject to the provisions, exclu- 
sions, conditions and warranties set forth herein or endorsed hereon, and upon 
acceptance of this policy the Assured agrees that its terms embody all agreements 
then existing between himself and this Company or any of its agents relating to 
the insurance described herein, and no officer, agent or other representative ol 
this Company shall have power to waive any of the terms of this policy unless 
such waiver be written upon or attached hereto; nor shall any privilege or per- 
mission affecting the insurance under this policy exist or be claimed by_ the 
Assured unless so written or attached. This policy shall be void in event of viola 
tion by the Assured of any agreement, condition or warranty contained herein or 
in any rider now or hereafter attached hereto.” 

On the second page of the policy, under “General Conditions,” paragraph M, 
among other things, is the following clause: “Unless otherwise provided by agree- 
ment in writing added hereto, and except as to any lien, mortgage or other 
encumbrance specifically set forth and described in Paragraph D of this policy, 
this Company shall not be liable for loss or damage to any property insure 
hereunder while subject to any lien, mortgage, or other incumbrance.” ; 

On the back of said policy, under heading of “General Conditions,” paragrap! 
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M, is the following clause: “Except as to any lien, mortgage, or other encumbrance 
specifically set forth and described in Paragraph D of this policy, this entire 
policy shall be void, unless otherwise provided by agreement in writing added 
hereto, if the interest of the Assured in the subject of this insurance be or become 
other than unconditional and sole lawful ownership, or if the subject of this 
insurance has been stolen or unlawfully taken prior to the issuance of this policy 
and not returned to the lawful owner prior to the issuance of this policy, or in 
case of transfer or termination of the interest of the Assured other than by death 
of the Assured, or in case of any change in the nature of the insurable interest 
of the Assured in the property described herein either by sale or otherwise, or 
if this policy or any part thereof shall be assigned before loss.” 

The foregoing provisions of the policy would render the policy void because 
it was admitted there was a mortgage on the car to secure a note for $290, 
unless the testimony be found sufficient to submit to the jury the question of 
waiver of that provision of the policy. 

{1, 2] The plaintiff testified that he told the agent prior to the issuance of the 
policy that he had given a mortgage on the car. This was flatly denied by the 
ageiit who wrote the insurance, and he was corroborated in this by other witnesses. 
We think there was sufficient evidence to make the question of waiver one for the 
jury, and that it was no reversible error to submit as done here. In the considera- 
tion of a demurrer to the evidence, we must consider the plaintiff's evidence in 
its most favorable light. 

[3, 4] Our courts have repeatedly held that, where local agents have authority 
to make contracts of insurance, countersign, issue, and deliver policies, and receive 
premiums, they may waive stipulations in the policy, although such policies con- 
tain printed stipulations to the contrary. And such waiver may be shown by paro! 
evidence. Rudd v. American Guarantee Fund Mutual Fire Ins. Co., 120 Mo. App. 
1, 96 S. \W. 237, and cases therein cited; Edwards v. Business Men’s Accidetit 
\ssociation, 205 Mo. App. 102, 221 S. W. 422. 

[5] The second complaint made is that the court erred in refusing to admit 
competent evidence offered by defendant; having direct reference to the court’s 
exclusion of an offer to prove by the agent who wrote the insurance “that at no 

time after the fire in question did the plaintiff make any claim to this witness, 
that the plaintiff had advised this witness at the time the policy was issued or 
before it was issued that there was a mortgage on the car.’ 

We find from examining the testimony that, when the plaintiff was on the 
stand, he testified that he did not tell Mr. Baltzer, the agent who wrote the insur- 
ance, after the fire that there was a mortgage on the car. He said when he was 
taking to a Mr. Cherry on December 10, after the fire, about the mortgage, that 
that was the first time he had talked about the mortgage after the policy was 


issued 





We think the offer of testimony as shown above, which was excluded, was 
nothing more than corroborating what the plaintiff had admitted, and, if it had 
heen admitted, it would have been cumulative, and it was not error to exclude ii. 

The defendant complains of the court’s action in giving instruction No. 3 
with reference to the allowance of a penalty and attorney fee, claiming that there 
Was no competent evidence tending to prove that the defndant had‘ willfully and 
vexatiously refused to pay the loss. “The gist and meaning of the statute (section 
6337, R. S. Mo. 1919 [now section 5929, R. S. 1929, Mo. St. Ann. § 5929]) is that, 
when an insurance company, has, without reasonable or probable cause or excuse, 
bstructed a beneficiary by refusing to pay his loss under its policy, he may be 
allowed in his suit thereon the penalties prescribed (Block v. U. S. Fid. & Guar. 
Co. [Mo. Sup.] 290 S. W. 429, 441).” State ex rel. Gott v. Fidelity & Deposit Co., 
317 Mo. loc. cit. 1095, 298 S. W. 83, 91. 

_ [6] Our courts go very far in leaving to the discretion of the jury the matter 
ot vexatious delay and the awarding of damages therefor. Jaggi v. Prudential Ins. 
Uo, 191 Mo. App. loc. cit. 391, 177 S. W. 1064, 1066, and cases cited. In this case 
it was not a question of a dispute over the law of the case, but it was a dispute 
over the facts. The evidence showed that the defendant denied liability and refused 
to pay any amount. Plaintiff was compelled to employ attorneys to make the col- 

lection. and the evidence of a reputable attorney showed a reasonable fee was 
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more than that allowed by the jury. We think the question of vexatious delay 
was one for the jury under the facts in this case, and that the verdict and 
ment should not be disturbcad under this assignment. 

Defendant complains as to the refusal of its requested instruction No. C, 
which would have withdrawn from the consideration of the jury the question of 
attorney's fee and penalty for vexatious delay. What we have heretofore said 
answers this complaint. 

The fifth assignment is that the verdict is excessive. Under the instructions 
of the court, the jury were only authorized to allow interest at the rate of 6 per 
cent. per anum from January 9, 1932, to the date of the trial, which was December 
&, 1932. The interest allowed was for a period of one year, which the plaintiff 
concedes is excessive to the amount of $3.62, and which amount the plaintitf stands 
ready to remit. 

The judgment of the trial court should be affirmed upon condition that within 
ten days the plaintiff enter a remittitur of $3.62, otherwise the judgment should 
be reversed and the cause remanded for a new trial. It is so ordered. 

\flen, P. J., and Bailey, J., concur. 


judg- 


RHODES v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited (two cases). 
Supreme Court, Appellate Division, Fourth Department. Sept. 20, 1933 
266 New York Supplement 681. 
1. INSURANCE. 

Evidence sustained finding that road on which occurred injury to passenger 
and to which employee returned after diversion for private purposes was reason- 
ably direct route. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Insurer was not liable for injuries sustained by person carried in automobile by 
employee contrary to assured’s instructions, where policy limited liability to persons 
riding in automobile with assured’s permission (Vehicle and Traffic Law, § 59: 
Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. 

That insurer defended automobile driver carrying person contrary to assured’s 
instructions did not estop insurer in action by injured person from claiming policy 
did not cover injuries to such person (Vehicle and Traffic Law, § 59: Insurance 
Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Special Term, Cattaraugus County. 

Separate actions by Addie H. Rhodes and George C. Rhodes against the Ocean 
Accident & Guarantee Corporation, Limited. From judgments of Supreme Court 
for plaintiffs in the sums of $15,196.26 and $5,165.33, respectively, plus interest and 
costs, the defendant appeals. . 

Reversed on the law, complaints dismissed, and defendent’s request to find 
granted. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson and Crosby, JJ. 

Donovan & Raichle, of Buffalo, for appellant. 

Nevins & Nevins, of Olean, for respondents. 

Crospy, Justice. 

These two cases were tried at Special Term without a jury, and each plaintiff 
has recovered a verdict, Addie H. Rhodes for injuries personal to herself, and 
George C. Rhodes, her husband, for d images derived from his wife’s injury. The 
insurance ‘policy, under which the recoveries were had is not printed in the record, 
but the provisions thereof, which are material to the case, are set forth in the 
answer. The policy was issued by defendant to the Good Seed Company, Inc., as 
the named insured. William Rhodes, a brother of plaintiff George C. Rhodes , was 
driving, and plaintiff Addie H. Rhodes was riding in the Good Seed Company's 
car at the time of the accident which caused Addie H. Rhodes’ injury. William 
Rhodes was employed by the Good Seed Company to sell its merchandise, and was 
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engaged in that business somewhere south of Washington, D. C., when he received 
a letter from his employer to wind up the season’s business and drive to the home 
of the Good Seed Company at Fredonia, N. Y. 

[1] Arriving at Washington, William Rhodes had the choice of two routes 
commonly used in traveling from Washington to Fredonia, one some sixty or 
seventy miles longer than the other. There is a third route much longer than either 
of the other two, which would take the driver far to the east, but eventually turned 
west through the Delaware Water Gap, and there is testimony that, for winter 
driving particularly, this third route was preferable to either of the other two. 
The accident happened on December 23. Under the circumstances, and on the 
record as we have it, we do not feel at liberty to disturb the tenth finding of fact 
to the effect that the Delaware Water Gap route “is a reasonably direct one.” 

{2| As a matter of fact William Rhodes took none of the three routes des- 
cribed, but followed a still more easterly route, directly to New York City, then 
up the Hudson river to Beacon, N. Y., where he visited a son from whom he 
learned that the plaintiff Addie H. Rhodes had recently visited said son and had 
left word that she wanted to ride to Fredonia with William Rhodes when he came 
that way. So William Rhodes diverted still farther from any reasonable route be- 
tween Washington and Fredonia and picked up Addie H. Rhodes at a town in 
Northern New Jersey and started for home. He drove to a point where he was 
on the so-called Delaware Water Gap route, and within about a mile thereafter 
the accident happened. 

Judgments were recovered against William Rhodes, executions have been re- 
turned unsatisfied, and these actions are brought against the defendant insurance 
company. Plaintiffs claim that, however much William Rhodes had strayed away 
irom his employment and his master’s business, he was back on the job at the 
time of the accident, and that the insurance policy covered the damages caused by 
his careless driving at the time, relying on such cases as Schultze v. McGuire, 241 
NX. Y. 460, 150 N. E. 516, Bloodgood v. Whitney, 235 N. Y. 110, 139 N. E. 209, 
and Riley v. Standard Oil Co. of New York, 231 N. Y. 301, 132 N. E. 97, 22 A. 
L. R. 1382. 

Under the rules laid down in those cases, it may be conceded that William 
Rhodes, in view of the tenth finding of the trial court, was engaged in his master’s 
husiness at the time of the accident. But let us see whom defendant, by its policy, 
undertook to insure. It, of course, insured the Good Seed Company, described in 
the policy as the “named insured,” but there has never been a recovery against the 
“named insured.” On a former trial there was a nonsuit as to the. Good Seed 
Company, and a judgment in its favor entered on that nonsuit has never been re- 
versed. But the policy provides that it protects, in addition to the named insured, 
“any person * * * entitled to insurance under the provisions and conditions of In- 
suring Agreement 7 hereof,” etc. And insuring agreement No. 7 tells the whole 
story of whether or not plaintiff Addie H. Rhodes is within the field of coverage 
of the policy: “(7) The insurance granted by the foregoing provisions shall apply 
inthe same manner and under the same conditions as it applies to the named As- 
sured, to any person operating and/or to any other person while riding in and/or 
to any other person, firm or corporation legally responsible for the operation of, 
any motor vehicle described in said Declarations, or for whom said motor vehicle 
is being operated, with the permission of the named Assured,” etc. (Italics mine.) 

It seems to me plaintiffs cannot recover on any theory. If it is sought to re- 
cover under the above-quoted provision of the policy, they are barred by the fact 
that the policy insures only those “riding in” (the car) “with the permission of the 
named assured,” and the fifth finding of the trial court’s decision is (and it is am- 
ply supported by evidence): “That William Rhodes had received instructions not 
to use the automobile for any purpose other than company purposes.” Furthermore, 
the following requests to find, made by defendant, were all found by the trial 
court : 

“ll. The salesmen were instructed not to let anyone ride with them in the 
company’s cars. 

_ “12. They were particularly instructed not to let their wives or other relatives 
ride with them.” 


“26. The transportation of Addie M. Rhodes was in direct violation of the com- 
Pany’s instructions.” 
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Nor does section 59 of ithe Vehicle and Traffic Law help plaintiffs out, for, 
although we may concede that William Rhodes, at the time of the accident, was 
back on his proper route, so that he had reinstated himself in his master’s employ- 
ment, he was outside his employment in respect of inviting passengers to ride 
with him contrary to instructions. Goldberg v. Borden’s Condensed Milk Co., 227 
N. Y. 465, 125 N. E. 807; Psota v. Long Island R. Co., 246 N. Y. 388, 159 N. E. 180, 
62 A. L. R. 1163. 

It has been held that the purpose of section 109 of the Insurance Law is neither 
tovmake auto liability insurance compulsory nor to prevent limitation of coverage. 
Brustein v. New Amsterdam Casualty Co., 255 N. Y. 137, 174 N. E. 304; Lavine vy. 
Indemnity Ins. Co. of North America, 260 N. Y. 399, 183 N. E. 897. And in the 
instant case the policy, by its terms, does not cover injury to persons riding in the 
Good Seed Company's car unless with the permission of the owner. 

[3] Respondents urge one more point that must be considered; namely, that 
defendant proceeded with the defense of William Rhodes to a point where it is 
estopped from claiming any defense as against his judgment creditor. The trial 
court declined to pass upon the following request of defendant for a finding of 
fact: “45. No act of the (defendant) nor of its counsel * * * prejudiced William 
Rhodes nor caused him to change his position for the worse.” 

Without going into the evidence on the point, I think it clear that that request 
should have been granted. And, even if estoppel could be urged against defendant 
by William Rhodes, it does not inure to the benefit of these plaintiffs. Their con- 
duct was not influenced, and they were not prejudiced by what defendant did. La- 
vine v. Indemnity Ins. Co. of North America, 260 N. Y. 399, 409, 183 N. E. 897. 
The judgments herein should be reversed on the law, and the complaints dismissed 
with costs, and defendant's request to find No. 45 should be granted. 

Judgments reversed on the law, with costs, and complaints dismissed, with 
costs. Additional finding of fact made in accordance with defendant’s request No. 
45. All concur. 

ALLEN v. BERKSHIRE MUT. FIRE INS. CO. 
Supreme Court of Vermont. Orange. Oct. 3, 1933. 
168 Atiantie Reporter 698. 
INSURANCE 
Provisions of automobile theft policy favorable to insurer are to be strictly 
mstrued against insurer although entire contract should be construed together 
» give effect to ecch clause. 
(For «ther cases, see Insurance, Dec. Dig. § 146]3].) 
INSURANCE. 

Equivocation and uncertainty in automobile theft policy must be resolved 
against insurer 

(For other cases, sce Insurance, Dec. Dig. § 146]3].) 

5. INSURANCE 

Provisions of automobile theft policy, if clear and unambiguous, must be 
given force and effect 

(For other cases, sce Insurance, Dec. Dig. $ 146[1].) 

4. INSURANCE. 

Where prospective purchaser, after insured demanded payment for automo- 
bile taken on trial or return thereof, left state with automobile, insured did not 
voluntarily part with “possession” so as to preclude recovery under theft policy. 

Theft insurance policy covering automobile contained exception to 
insurer's liability where theft is committed by any person to whom 
assured voluntarily parted with possession. The policy further provided 

that it did not insure against wrongful conversion, embezzlement, 01 

secretion by vendee or other person in lawful possession of insured 

property under any contract or agreement. A rider attached to policy 
provided that policy does not cover, under perils of theft, loss covered in 
case insured voluntarily parts with possession of insured automobile. 

The word “possession” used in policy includes “‘constructive possession, 

which is defined to be a possession in law without possession in fact, and 
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may exist where there is a present right and the actual possession is 

either vacant or 1s consistent with the right of the owner to an immediate 

and actual possession by himself. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. INSURANCE. 

Word “theft” within automobile theft policy, should be given ordinary mean- 
ing 

Word “theft,” within automobile theft insurance policy, is a wider 
term than larceny, and includes other forms of wrongful deprivation of 
property of another, and acts constituting embezzlement may properly be 
so called. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

o. INSURANCE. 

Act of prospective purchaser, premitted to take automobile on trial, in leav- 
ing state with automobile animo furandi, held “theft” within automobile theft 
policy 

(For other cases, see Insurance, Dec. Dig. § 425.) 

8. INSURANCE. 

Fact that prospective purchaser, who left state with automobile, was bailee, 
cld not to preclude recovery under theft policy. 

Theft insurance policy covering automobile contained provision 
exempting from risk assumed a wrongful conversion, embezzlement, or 
secretion by a person in lawful possession of the insured property under 
a mortgage, conditional sale, lease, or other contract, written or verbal. 
(For other cases, see Insurance, Dec. Dig. § 425.) 

9. INSURANCE. 

Protection under automobile theft policy je/d suspended during time auto- 
mobile was stored in building not securely inclosed and locked when unattended. 

Automobile theft insurance policy provided that policy did not cover 
theft of automobile while stored in any building not securely inclosed and 
locked when unattended. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

10. INSURANCE. 

Where automobile was taken out of state by prospective purchaser, who had 
awiul custody thereof, and in whose building it had been stored, automobile 
id not “unattended” at time within exception to lability under theft policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

Exceptions from Orange County Court; Fred G. Bicknell, Judge. 

Action by George S. Allen against the Berkshire Mutual Fire Insurance 
Company. Judgment in favor of the defendant, and the plaintiff brings excep- 
Judgment reversed, and final judgment rendered for the plaintiff in accord- 

vith opinion. 
_ Argued before Powers, C. J., and Slack, Moulton, Thompson, and Graham, 
i] . 
_ Stanley L. Chamberlin, of Randolph, and John J. Wilson, of Bethel, for 
Maintitt 

Wilson & Keyser, of Chelsea, for defendant. 

Mouton, Justice. 


(he material provisions of the theft insurance policy, issued by the defendant 
and covering the plaintiff's automobile are these: “G. Theft, Robbery and Pil- 
lerage * * * excepting by any person * * * to which person * * * the assured 
voluntarily parts with title and/or possession, whether or not induced to do so 
vy any fraudulent scheme, trick, device or false pretence. * * * The policy does 


and 


hot 


Insure against the wrongful conversion, embezzlement or secretion by a 
nortgagor, vendee, lessee or other person in lawful possession of the insured 
property under a mortgage, conditional sale, lease or other contract or agree- 
tent, whether written or verbal.” A rider attached to the policy contains thx 
following: “2. Exclusions. This policy does not cover * * * (d) Under the 
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perils of theit, robbery and pilferage * * * loss suffered by the assured in case 
he voluntarily parts with title to or possession of any automobile at risk here- 
under, whether or not induced to do so by any fraudulent scheme, trick, device 
or false pretence or otherwise. (e) Thett, robberty or pilferage * * * of any 
automobile stored * * * * in any building not securely enclosed and locked when 
unattended * * * 

According to ‘the finding of facts made by the trial court, the plaintiff, on 
July 3, 1931, permitted Henry Smith, a prospective purchaser, to take the auto- 
mobile in question on trial. On July 17 the plaintiff went to Smith’s home and 
told him that the automobile must either be paid for or returned. Smith there- 
upon delivered the transmission keys to the plaintiff, who proposed to remove the 
car at once. Smith, however, said that he would drive the car back to the 
plaintiff's garage on the following Monday, July 20, and it was arranged that 
it should be left with Snuth until that day. On July 18 Smith decamped with 
the automobile, and has since remained in parts unknown. The automobile was 
found some time later in Denver, Colo. While it was upon Smith's premises it 
was kept in an unlocked garage. The fair value of it on July 18, was $600. Upon 
these facts judgment was rendered for the defendant and the plaintiff excepted. 
His exceptions relate to the failure of the court to’find in accordance with certain 
requests, and to the judgment upon the facts as found. 

The controversy between the parties seems largely to turn upon the meaning 
to be given to the word “possession, as used in the portions of the policy above 
quoted. The plaintiff contends that it is to be construed as something morte 
than a mere limited or special custody, and must be of a permanent nature, o1 
coupled with an interest in the property, in order to come within the terms of 
the contract of insurance. The defendant's position is that the word is to be 
considered as meaning the occupancy and custody of a chattel and exercising 
dominion over it, and that, taken in this sense, the findings show that the plaintiff 
had voluntarily parted with the possession of the automobile and so was not 
entitled to gat 

[1-3] The language of the policy being that of the defendant company, all 
the conditions and provisions favorable to it are to be strictly construed against 
it, alth ugh the entire contract is to be construed together, for the purpose of 
giving force and effect to each clause. Kimball v. N. Y. Life Ins. Co., 98 Vt 
192, 126 A. 553; Brink v. Merchants’ & Mechanics’ Ins. Co., 49 Vt. 442, 457. 
Kquivoeation and uncertainty, whether in the significance of the terms used or 
m the form and construction of sentences, are to be resolved in favor of the 
msured and against the insurer. Spaulding, Adm’'r, v. Mutual Life Ins. Co., 96 
\'t. 67, 80, 117 A. 376; Stanyan v. Security Mutual Insurance Co., 91 Vt. 83, 86, 
a9 A. 417, L.. R. A. 1917C, 350. The reason for this rule lies, as is pointed out in 
Wilson et al. v. Commercial Union Assurance Co., 90 Vt. 105, 109, 110, 96 A. 540, 
in the peculiar features of and attending contracts of insurance in which the 
imsurer has an advantage over the applicant for insurance, although of course 
the provisions of the policy, if clear and unambiguous, must be given force and 
effect as an express condition of the validity of the contract. Bardwell v. Com- 
mercial Union Assurance Co., 105 Vt. 106, 163 A. 633, 635. 

“Both in common speech and in legal ee, — Says Mr. Justice Lamar 
in National Safe Deposit Co. y. Stead, 232 U. S. 58, 67, 34S. Ct. 209, 212, 58 1 
Ed. 504, 509, “there is no word more ambiguous in its meaning than possession 
It is interchangeably used to describe actual possession and constructive posses- 
sion which often so shade into one another that it is difficult to say where one 
ends and the other begins.” A “constructive possession” is defined to be a 
possession in law without possession in fact. Hodges v. Eddy, 38, Vt. 327, 34; 
Brown y. Volkening, 64 N. Y. 76, 80. It may exist where there is an present right 
and the actual possession is either vacant or is consistent with the right of the 
cwner to an immediate and actual possession by himself. Sullivan v. Sullivan, 
66 N. Y. 37, 41; Pritchett v. State, 2 Sneed (Tenn.) 285, 62 Am. Dec. 468, 470. 
The term is applied to chattels as well as to land. See National Safe Deposit 
Co. vy. Stead, supra, and cases hereinafter cited. Personal property in the hands 
of an agent or bailee has been held to be in the constructive possession of the 
bailor. Reynolds vy. Roberts, 57 Vt. 392, 396; Shattuck v. Green, 104 Mass. 42, 
45. See, also, State v. Potter and wife, 42 Vt. 495, 505; Commonwealth v. Conlin, 
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i88 Mass. 282, 283, 74 N. E. 351; Commonwealth y. Tivnon, 8 Gray (Mass.) 375, 
381, 69 Am. Dec. 248. : 
No less latitude has been employed in construing the word “possession” when 
ii an insurance policy. In Security Ins. Co. vy. Sellers-Sammons-Signor 
Car Co. (Tex. Civ. App.) 235 S. W. 617, 621, a theft insurance policy 
red a certain automobile “until the same otherwise passes out of the posses- 
i the assured.” The insured permitted a prospective purchaser to take the 
<utomobile to test it, and while in the latter's possession the loss occurred. It 
was held that the foregoing provision in the policy should not be interpreted 
‘as applying when the possession of the car is parted with by the owner for 
sited a temporary expediency, subject to be recalled at any moment, with no 
ntention to pass title.” Page 621 of 235 S. W. It was said that the possession 
of the prospective purchaser was in a very qualified and limited sense and was 
intended and understood to be temporary only with the distinct recognition of 
the right of the insured to retake the property at any time. 

|4| In the case before us, Smith’s status as prospective purchaser came to 
an end when, after demanding the purchase price, or the automobile, the plain- 
ui took back the transmission keys. Thereafter he was merely a naked bailee, 
and, as such, had only the bare custody of the car for a limited time and special 
urpose. He had no right otherwise to use it than to drive it to the plaintiff’s 
premises. The plaintiff, on the other hand, could take it on demand at any time 
before the day for its return should arrive. Dohorty v. Madgett, 58 Vt. 323, 
325, 2 A. 115. The possession of Smith was thus consistent with the right of 
the plaintiff to the immediate and actual possession in himself. We hold that the 
plaintiff had constructive possession of the automobile at the time of its loss, and, 
n accordance with the rule of construction which has been stated, we also hold 
that the plaintiff had not parted with possession within the meaning of the 
policy. 

[5, 6] The defendant argues that “theft” means larceny, and that since the 
taking was by a bailee, there was no larceny because the bailee’s possession 
was lawfully obtained and his felonious intent was formed after the delivery 
to him. But the word is to be given the meaning attributed to it in common 
we. Bloom v. Ohio Farmers’ Ins. Co., 255 Mass. 528, 152 N. E. 345; Granger v. 
New Jersey Ins. Co., 108 Cal. App. 290, 291 P. 698, 700. “Theft” is a wider 
erm than “larceny,” including other forms of wrongful deprivation of the prop- 
erty of another, and acts constituting embezzlement may properly be so called. 
3 Bouv. Law Dict. (Rawles’ 3rd revision) 3267, tit. “Theft.” As Chief Judge 
now Mr. Justice) Cardozo says in Van Vechten v. American Eagle Fire Ins. 
Co., 239 N. Y. 303, 146 N. E. 432, 433, 38 A. L. R. 1115, 1116: “We assume that 
larceny by.a bailee or a fiduciary would be theft within the policy, though at 

mmon law it would be classified under the heading of embezzlement. * * * 
The distinction, now largely obsolete, did not ever correspond to any essential 
lifference in the character of the acts or in their effect upon the victim. The 
crimes are one to-day in the common speech of men as they are in moral qual- 
itv 

_ Upon the findings it is clear that the taking was animo furandi. Van 
vechten v. American Eagle Ins. Co., supra; Seither v. Pennsylvania, etc., Ins. 
Co, 104 Pa. Super, Ct. 260, 159 A. 53, 54. We consider that the act of Smith 
Was a theft of the automobile within the meaning of the policy. 


[7, 8] Nor does the provision exempting from the risk assumed a wrongful 
conversion, embezzlement, or secretion by a person in lawful possession of the 
nsured property under a mortgage, conditional sale, lease, or other contract, 
written or verbal, relieve the defendant of liability. Under contracts of mort- 
cage, conditional sale, or lease, the mortgagee, vendee, or lessee has obtained a 
certain interest in, or title to, the property itself. A naked bailee has no such 
interest or title, and the contract of bailment is not at all of the same nature 

character as the contracts specifically mentioned. It is a rule of construction 

hat when words of a particular description are followed by words of general 
‘mport, the latter can be held to include only things similar in character to those 
speci = named. Cross y. Frost, 64 Vt. 179, 182, 23 A. 916; In re Barre Water 
Co, 62 Vt. 27, 30, 20 A. 109,9 L. R. A. 195; Park’s Adm’r v. American Home 
Mi ssionary Society, 662 Vt. 19, 25, 20 A. 107; Brainerd v. Peck, 34 Vt. 496, 499. 
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Therefore the contract of bailment under which Smith had the custody of the 
plaintiff's automobile does not come within the exception contained in this 
paragraph. 

19, 10] The remaining paragraph in the policy upon which the defendant 
‘eae is that containing the provision against liability when the automobile is 
stored in a building not securely inclosed and locked when unattended. The 
fact that the car had been so stored before the taking did not avoid the contract 
of insurance. The protection of the policy was suspended only during the time 
the car was stored in this manner, and was attached against as soon as the situa- 
tion came to an end. Beecher v. Vt. Mut. Fire Ins. -2 90 Vt. 347, 348, 98 A. 
917; Doerr v. National Fire Ins. Co., 315 Mo. 266, 285 S. W. 961, 54 A. L. R. 1336, 
1341. Where, as here, the automobile was ‘taken by the . in whose iawn 
custody it was, and in whose building it had been stored, cannot be said to 
have been unattended at the time, and so this provision ia not apply. 

It follows that upon the facts found the judgment for the defendant was 
error, and therefore it is unnecessary to consider the plaintiff's exceptions to 
the failure of the trial court to find other facts, as requested. Since there is 
nothing in the record to show that the value of the automobile is not within the 
coverage of the policy, there is no need to remand the case, and final judgment 
may be rendered here. 

Judgment reversed, and judgment for the plaintiff to recover the sum of 
$000 and his costs. 


LOUGHRAN vy. REA (EMPLOYERS’ MUT. INDEMNITY 
CORPORATION, Garnishee). 
Supreme Court of Wisconsin. Oct. 10, 1933. 
250 Northwestern Reporter 389. 
INSURANCE. 

Under “non-ownership” indemnity policy issued employed covering employee's 
automobile, insurer held not liable if employee was not engaged in employer's ser- 
vice when accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from a judgment of the Circuit Court for Marathon County; A. H 
Reid, Circuit Judge. 

Action by John Loughran against Joseph Rea and the Employers’ Mutual In- 
demnity Corporation, garnishee. From a judgment discharging garnishee, plaintiff 
appeals.—[By Editorial Staff. ] 

\firmed. 

Action in garnishment, commenced April 2, 1932, to hold an insurer indebted 
under a policy indemnifying an employer against liability for injuries sustained 
through negligence of its employees in operating automobiles in the course of their 
employment. From a judgment discharging the garnishee entered January 7, 1933. 
the plaintiff appeals. 

Brayton E. Smith, of Wausau, for appellant. 

Bird, Smith, Okoneski & Puchner, of Wausau, for respondent. 

Fow er, Justice. 

The plaintiff herein recovered judgment in Pennsylvania against the principal 
defendant, Joseph Rea, for damages sustained by the plaintiff through the negligent 
operation by Rea of his automobile which collided with and killed the plaintiff's 
wife. Rea has not paid anything on the judgment. The plaintiff sued on this judg- 
ment in Wisconsin, and ancillary to the main suit garnished the Employers’ Mu- 
tual Indemnity Corporation on the theory that an indemnity policy issued to Rea’s 
employer, the Masonite Corporation, rendered it indebted to the principal defend- 
ant to the amount of the judgment and subject to garnishment. The garnishee de- 
fends on the ground that in any event it is not indebted to the principal defendant 
until he has paid the judgment, and therefore ot subject to garnishment, and on 
the further ground that it incurred no liability under its policy for the injuries 
sustained through the principal defendant’s negligence. 

The learned trial judge decided the issue in favor of the defendant on the 
ground first stated, for the reason, as he concluded, that action did not lie on the 
policy until the principal defendant suffered loss by payment of the judgment, and 
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that such loss could only be recovered by suit brought directly on the policy. We 
prefer to base the garnishee’s nonliability on the second ground urged without con- 
sideration of the first. 

Under the undisputed evidence the plaintiff sustained the injuries for which the 
ivdgment was rendered through negligence of Rea while Rea was engaged in tak- 
ng a young woman to her lome after an evening spent with her in their mutual 
purely social entertainment. Rea was in the employ of the Masonic Corporation 
as a traveling salesman. In performance of his duty to his employer, he used 
his own automobile. This automobile, with others owned or rented by other em- 
oa ees, Was covered by a policy issued by the garnishee to the Masonite Corpor- 

The policy was a “non- ownership” as distinguished from an “ownership” 

“Non-ownership”™ policies are procured by employers to protect them- 
selves against liability for injuries sustained through negligence of their 
employees for which they would be liable under the doctrine of respondeat 
superior. This doctrine only imposes liability upon employers for injuries in- 
dicted by employees while engaged in the prosecution of the employer's business. 
fhe policy bears the indorsement “non-ownership liability.” The first paragraph 
if the indorsement is: “The automobiles covered by this policy are those * * * 
which are now or which may be any time during the term of this insurance 
owned * * * by an employee for his own use in the service of the named insured.” 

This implies that only injuries are covered which are sustained while the em- 
ployees are using the automobiles in the service of the employer—while the em- 
ployees are engaged in the prosecution of the employer’s business—while they are 
engaged in the performance of the duties of their employment. The coverage 
clause is not materially different from that involved in Drewek v. Milwaukee Auto- 
mobile Ins. Co., 207 Wis. 445, 240 N. W. 881, which was held not to impose li- 
ability for injuries inflicted by an employee in the use of the automobile covered, 
unless the injury was inflicted while the employee was using the automobile in the 
conduct of the employer’s business. Nor is the “extended insurance” clause, which 
in the ordinary “ownership” policy extends coverage to persons using the insured’s 
car with the owner’s consent, upon which the plaintiff bases his claim of indebted- 
ness, materially different from that involved in the Drewek Case, supra. The in- 
surer is no more liable for injuries inflicted by Rea while he was using the car for 
his own personal ccnvenience or pleasure than was the insurer in the Drewek Case 
for injuries inflicted by an employee who had permission of the employer to use 
the employer’s car while he was using it to transport furniture belonging to a 
friend for the friend’s benefit. 

If there were doubt’ as to the meaning of the coverage clause above quoted, 
nonliahility of the employer would result under the clause of the “non-ownership 
liability” indorsement next following the coverage clause therein. This clause is as 
follows : “In consideration of the premium at which this policy is written, it is 
hereby understood and agreed by and between the named insured and the company 
that this policy covers the legal liability of the named insured (and of the named 

insured only) for the operation of the automobiles specified in the preceding 
paragraph thereof, and it is hereby agreed by and between the company and the 
insured named in the policy that anything in the policy to the contrary notwith- 
standing, the policy does not cover and shall not be construed to cover: (1) * * * 
(2) The liability of any person or persons whatsoever, other than the named in- 
sured.” : 

Rea was not engaged in his employer’s service at the time the plaintiff's 
injuries were inflicted, the named insured sustained no legal liability under the 
facts involved in the collision, and the policy does not render the insurer liable 
upon those facts. And as the policy by its express terms does not cover, and shall 
not be construed to cover, the liability of any other person than the named insured, 
it follows that it does not cover the liability of Rea. 

The judgment of the circuit court is affirmed. 


SCHWARTZ v. NORWICH UNION INDEMNITY CO. 
Supreme Court of Wisconsin. Oct. 10, 1933. 
250 Northwestern Reporter 446. 


1. INSURANCE. ing of 
One subjected to judgment by reason of fraudulent and negligent handling of 
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defense by indemnity insurer is entitled to relief against insurer, even though he 
has not paid judgment. 

(For other cases, sce Insurance, Dec. Dig. § 514%.) 

2 INSURANCE. 

If because of fraudulent and negligent handling of defense by indemnity 
insurer avoidable claim against plaintiff ripened into valid obligation, he is entitled 
to be relieved from such liability. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

\ppeal from an order of the Circuit Court for Milwaukee County; John ¢ 
Kleczka, Circuit Judge. 

Action by Paul Schwartz against the Norwich Union Indemnity Company. 
Defendant's demurrer was overruled, and it appeals——[By Editorial Staff. ] 

Affirmed, and cause remanded. 

Schwartz sued his insurer, the Norwich Union Indemnity Company, December 
9. 1931, to recover: First, damages in the amount equal to the difference between 
his insurance coverage and the judgment rendered against him in an action for 
persona! injury in which the insurance company was found to defend him; and, 
second, for damages for breach of the insurance contract between him and the 
defendant. The first cause of action is one in tort for fraudulent and negligent 
handling of the defense in the action for personal injury resulting in a judgment 
against the defendant in excess of the coverage. 

The defendant demurred generally on the ground that upon the face of the 
complaint there appears a failure to state facts sufficient to constitute a cause oi 
action. The demurrer was overruled, and defendant appeals. 

Bender, Trump, McIntyre & Freeman, of Milwaukee, for appellant. 

Rubin & Zabel, of Milwaukee (W. B. Rubin and R. R. Stauff, both of Mil- 
waukee, of counsel), for respondent. 

FAIRCHILD, Justice. 


[1] In its brief and oral argument but one contention is made by appellant 
with respect to the first cause of action. This contention is that because the 
allegations show a failure by respondent to pay the judgment rendered against him 
in the case described a cause of action is not stated; that until such judgment is 
paid respondent has suffered no loss or legal damage. This cause of action rests 
upon a breach of duty ex delicto and is sufficient against the objection raised. 
Decker v. Mathews, 12 N. Y. 313; Metropolitan Elevated Ry. Co. v. Kneeland, 120 
N. Y. 140, 24 N. E. 381, 8 L. R. A. 253, 17 Am. St. Rep. 619; Knutson v. Fenelon, 
200 Wis. 261, 227 N. W. 857; Chesapeake & O. Ry. Co. v. Stump, 165 Ky. 708, 
178 S. W. 1037; Patterson v. Springfield Traction Co., 178 Mo. App. 250, 163 
S. W. 955; Peacock y. Coltrane (Tex. Civ. App.) 116 S. W. 389. 

One who has been subjected to a judgment by reason of fraud practiced upon 
him by another standing in the relation of insurer is entitled to relief even though: 
he has not paid the judgment. A cause of action in his favor arises and his dam- 
age occurs when the liability becomes thus fixed. Neither the right of action nor 
the measure of damages depends upon the fact of payment. It is enough if by 
reason of the appellant insurer’s fraud the respondent must submit to a liability 
to pay and the precise sum which he is liable to pay is known, or ascertainable, 
for then there is no difficulty in fixing the amount of damages. Liabilities result- 
ing from tortious acts are included in damages when they become certain. And 
borrowing a phrase from 2 Sutherland on Damages, p. 615, in his Treatise on 
the Law of Damages, embracing the elementary exposition of the law applicable 
to particular subjects of contract and tort published in 1884, he is “to be morally 
and legally exonerated by payment; not merely to be indemnified in a perpetual 
delinquency to his creditor.” . 

The judgment constitutes a legal injury to the judgment debtor regardless o! 
failure of payment previous to the action. A discussion of the liability of a tort- 
feasor for expenses incurred by reason of an injury in 8 R. C. L. 500, applies to 
this situation and the cases there cited sustain the rule that previous payment 15 
not essential to recovery; such expenses having been made necessary by the fort- 
feasor’s neglect of duty. “The liability of a defendant in an action of tort for 
expenses incurred by the plaintiff by reason of an injury, rests on the ground that 
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‘h expenses have been rendered necessary by the defendant’s neglect of duty; 
that liability is not altered by the circumstance that the plaintiff has not, in 
t fact, paid such expenses at the time of the trial of his action against the 
fendant. And so it is immaterial what arrangement the plaintiff may have made 
for the payment of such expenses or whether he ever pays them, provided only 
that a legal liability to pay them exists. Therefore if the plaintiff has properly 
pleaded his special damages, and given proof in support of his pleading, he ‘s 
entitled to have the jury ‘consider, in fixing his damages, the liability which he is 
under by reason of such expenses, although he has not, as a matter of fact, paid 
them. 

[2] Assuming that the respondent is able to show that because of the fraud of 
appellant an avoidable claim against respondent ripened into a valid obligation, it 
then appears that there has been a fraudulent imposition upon respondent of a 
liability, from all or a portion of which he is entitled to be relieved. We have 
given no consideration to other features of the complaint and have treated only the 
challenge urged here and considered below. The objection advanced lacking force, 
the grounds of the demurrer failed and the demurrer was properly overruled. 

Order attirmed, and cause remanded for further proceedings according to law. 
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MISCELLANEOUS 


NEW ORLEANS REAL ESTATE BOARD et al. v. INSURANCE 
COMMISSION OF LOUISIANA. No. 32381. 
Supreme Court of Louisiana. July 7, 1933. 
Rehearing Denied Oct. 3, 1933. 
150 Southern Reporter 286. 
INSURANCE. 

Petition to review action of Insurance Commission refusing reduction in wind- 
storm insurance rates until it could be shown that companies were earning exces- 
sive profits on entire insurance business in state, including fire and auto fire and 
theft insurance held to allege cause of action (Act No. 302 of 1926, §§ 9-11). 

It was alleged that excessive profits were being earned on windstorm 
insurance, but it was argued for Insurance Commission that statutory limit 

of 5 per cent. profit on business done in state meant 5 per cent. on total 

business including fire insurance, windstorm insurance, and automobile fire 

and theft insurance. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


St. Paul, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by New Orleans Real Estate Board and another against Insurance Com- 
mission of Louisiana. From a judgment dismissing suit, plaintiffs appea! 

Reversed and remanded. 

D. Danziger, of New Orleans, for appellants. 

Gaston L,. Porterie, Atty. Gen., and James O’Connor, Asst. Atty. 
appellee. 
Lemle, Moreno & Lemle, of New Orleans, for AXtna Fire Ins. Co., and others, 
interveners, 

O’Nieit, Chief Justice. 

The New Orleans Real Estate Board and Jung Hotel, Inc., have appealed 


Gen., for 


from a judgment dismissing their suit on an exception of no cause or right of 
action. In stating the facts therefore, we refer to the allegations of the plaintiffs’ 
petition. 


The New Orleans Real Estate Board is a nontrading corporation, organized 
under the laws of Louisiana and domiciled in New Orleans. The Jung Hotel, Inc., 
is a corporation also organized under the laws of this state, domiciled in New Or- 
leans, and owning property here, on which the corporation pays annually a large 
amount in premiums on windstorm insurance, as well as on fire insurance. The 
New Orleans Real Estate Board has a division, which is named ; 1e of the 
plaintiffs in this suit, called the Property Owners’ Division, composed of owners 
of property in New Orleans, on which they carry windstorm insurance, as well 
as fire insurance. 

On the 27th of November, 1931, the Property Owners’ Division of the New 
Orleans Real Estate Board, and the Jung Hotel, Inc., submitted a written request 
to the Insurance Commission for a public hearing on the complaint of the petition- 
ers that the compilations of experience of the fire insurance companies issuing also 
windstorm insurance policies in New Orleans, for the period of five years preced- 
ing the request for the hearing, showed that the companies were earning grossly 
excessive profits—many times the 5 per cent. permitted by the statute on the sub- 
ject, Act No. 302 of 1926. After a second request the Insurance Commission grant- 
ed the hearing and fixed the date as August 10, 1932. At the hearing the com- 
plainants submitted figures showing the amount of windstorm insurance pre miums 
received by the companies on business done in Louisiana during the five years, and 
the amount of losses, and showing that the companies had earned a net under- 
writing profit of 30.6, without taking into account the investment income derived 
from their unearned premium reserve and other reserves having their source in 
the premiums only, It is said in the briefs of the appellants, and seems to be con- 
ceded, that, in their petition in this suit, the plaintiffs made the mistake of giving 
the figures for Texas, instead of the figures for Louisiana, which in reality were 

$4,801,571 for windstorm insurance premiums received, $517,737 for losses sus- 
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tained, and hence showed a loss ratio of 10.8 per cent. for the five-year period; to 
which should be added 42 per cent. for expenses, and which left a net underwriting 
profit of 47.2 per cent. The important allegation is that the figures showed that the 
companies were earning a grossly excessive profit—many times the profit permitted 
by the statute. The complainants before the Insurance Commission contended that 
the rates on all classes of windstorm insurance should be reduced so that they 
would not yield to the companies an underwriting profit exceeding approximately, 
5 per cent. The plaintiffs allege in their petition in this suit that, notwithstanding 
ihe overwhelming evidence submitted in support of their contention, the Insurance 
Commission decided, on the 8th of December, 1932, that no reduction in windstorm 
insurance rates could be permitted until it could be shown that the companies were 
earning an excessive profit on their entire insurance business in this state, not only 
on windstorm insurance but also on fire insurance and on automobile insurance 
against fire and theft—the three kinds of insurance being taken in the aggregate 
and without distinction—even though there were many fire insurance companies 
doing business in Louisiana that did not write windstorm insurance. 

The complainants then, availing themselves of the provisions of sections 9 and 
il of Act No. 302 of 1926, brought this suit in the civil district court for a review 
of the findings and action of the Insurance Commission. After the commission 
had filed the exception of no cause or right of action, a large number, about 235, 
fire insurance companies, engaged in writing windstorm insurance, as well as fire 
insurance, in Louisiana, and being members of the Louisiana Rating and Fire Pre- 
vention Bureau, filed a petition of intervention, and, taking the Insurance Com- 
mission's side in the suit, pleaded that the plaintiffs had no cause or right of action. 
The pleas were sustained, as we have said, and the suit was dismissed. 

The Attorney General and the attorneys for the intervening insurance com- 
panies say in their briefs that the question before the court is whether the lim- 
itation put upon the Insurance Commission, by the third paragraph of the tenth 
section of Act No. 302 of 1926—that the commission shall not approve such a rate 
as will yield to the stock fire insurance companies an underwriting profit in excess 

approximately 5 per cent. on the business done in the state—is applicable to 
windstorm rates, as well as to fire rates, or is only applicable generally to the 
underwriting profit on both classes of insurance. 

\ct No. 302 of 1926 is. according to its title, an act to maintain uniform rates 
for fire, windstorm and hail, and automobile fire and theft insurance, and to pro- 
hibit discrimination in insurance rates. The act provides for the Insurance Com- 
mission, composed of three members, and prescribes the duties of the commission. 
The act provides also that the stock fire insurance companies licensed to do busi- 
ness in Louisiana shall organize a bureau called the Louisiana Rating and Fire 
Prevention 3ureau; and the act prescribes the duties and functions of the bureau, 
thus: 

“I—To ascertain, determine and fix equitable and undiscriminating rates of 
premium to be charged on policies of Fire, Windstorm, Hail and Automobile fire 
and theft insurance, covering on property located in this State and to make rules 
and regulations for the application of same; but the Bureau shall not fix any rate 
tor Fire, Windstorm, Hail and Automobile Fire and Theft insurance upon the 
property located in this State, nor make any rules or regulations which discrim- 
nates unfairly between risks in the application of like charges and credits, nor 
which discriminates unfairly between risks of essentially the same hazards, terri- 
torial classification and having, substantially, the same degree of protection against 
nre, 

“No rates, rules or regulations fixed by ‘The Louisiana Rating and Fire Pre- 
vention Bureaw’ shall be promulgated without the approval of the Insurance Com- 
mission. 

“2—To make inspections of the physical care and condition of risks located 
in this State; to define the safest methods of construction of buildings; to super- 
vise the installation of electrical and heating apparatus and other devices involving 
the fire hazard as they may appear from time to time, in order that the chances 
of fire may be reduced to a minimum.” (Section 2.) 

The Attorney General and the attorneys for the intervening insurance com- 
Panies lay great stress upon the fact that the statute refers to “risks * * * having, 
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substantially, the same degree of protection against fire,” but has nothing to sav 
about risks having the same degree of protection against windstorm. That part 
of the statute, however, deals with windstorm insurance rates and regulations, as 
well as with fire insurance rates and regulations. Our analysis of the proviso in 
the statute is that the bureau shall not fix any rate for fire insurance, windstorm 
insurance, hail insurance, or automobile fire and theft insurance, and shall not 
make any rule or regulation with regard to any of these classes of insurance, 
which rate or rule or regulation discriminates unfairly between risks in the ap- 
plication of like charges and credits, or which rate or rule or regulation discrim- 
inates unfairly between risks of essentially the same hazards, or between risks hav- 
ing the same territorial classification and, substantially, the same degree of pro- 
tection against fire. The prohibition against unfair discrimination between risks 
having substantially the same degree of protection against fire, of course, has refer- 
ence only to fire insurance rates and rules and regulations; but the language of 
the statute seems to forbid also the fixing of any rate or the making of any rule 
or regulation discriminating unfairly between risks other than those having sub- 
stantially the same degree of protection against fire. We have some doubt about 
that for want of sufficient information of the customs of the insurance business. 
For example, we assume that, in the prohibition against unfair discrimination be- 
tween risks in the application of like charges and credits, the term charges means 
something which increases the hazard, and credits means something which lessens 
the hazard. But, assuming that to be true, we do not know, without hearing fur- 
ther from the defendant, Insurance Commission, or from the intervening members 
of the Louisiana Rating and Fire Prevention Bureau, whether the prohibition 
against unfair discrimination between risks in the application of like charges and 
credits has reference only to the rates and rules and regulations for fire insurance, 
or refers also to rates and rules and regulations for other kinds of insurance. 


The tenth section of the act, in the first paragraph, provides that the Insurance 
Commission shall require each stock fire insurance company licensed to do busi- 
ness of Louisiana, and all other insurers who may come under the provisions of 
this act, to file with the commission, annually, on or before the lst day of April. 
a report showing separately, by customary classifications, the total fire, windstorm, 
hail, and automobile fire and theft insurance premiums received (less return. pre- 
miums and premiums paid for reinsurance in companies licensed to do business in 
the state), the net losses and expenses incurred (the expenses being determined by 
applying the percentage of the company’s general expenses to the premium income 
from business done in the state). The first report required to be filed had to in- 
clude the premiums received and the losses and expenses incurred during the per- 
iod of five calendar years immediately preceding the report, and each subsequent 
report has had to include the net premiums, losses and expenses for the preceding 
calendar year. In the third paragraph of that section of the statute, it is provided 
that the insurance commission shall compile the information contained in the re- 
ports filed by all of the stock fire insurance companies licensed to do business in 
the state; and, if it appears to the commission, from the compilation, that the 
rates charged for fire insurance are excessive and unreasonable, in that the results 
of the business of the stock fire insurance companies doing business in the state 
during the period of five years next preceding the year in which the investigation 
is made show an aggregate underwriting profit in excess of a reasonable amount, 
then the insurance commission shall have the power to order the Louisiana Rating 
and Fire Prevention Bureau to fix—and the insurance commission shall promul- 
gate—such rates as will yield to the stock fire insurance companies an underwriting 
profit not in excess of approximately 5 per cent. on the business done in the state 


It is argued for the insurance commission and the intervening insurance com- 
panies that this limitation of 5 per cent. profit on the business done in the state 
means 5 per cent. on the total business, including fire insurance, windstorm insur- 
ance, and automobile fire and theft insurance. In other words, it is argued that 
the rates to be charged for windstorm insurance may yield a profit as far above 
5 per cent. as the insurance commission sees fit to allow on that class of insurance, 
so long as the rates allowed on both fire insurance and windstorm insurance do not 
vield an underwriting profit exceeding 5 per cent. to the companies writing both 
fire insurance and windstorm insurance in the state. It does seem, from some 0 
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the language in the second paragraph of the tenth section of the statute, that the 
power of the insurance commission to order the Louisiana Rating and Fire Pre- 
vention Bureau to reduce insurance rates does not arise unless it appears to the 
commission that the rates charged for fire insurance are excessive and unreason- 
able. But that is perhaps due to the fact, suggested by the Attorney General and 
the attorneys for the intervening insurance companies, that the statute was drafted 
originally to regulate only fire insurance, and was afterwards vamped or revamped 
so as to take care of windstorm insurance also. It is not unlikely that the omission 
of the word “windstorm,” in some of the places where the word “fire” is used, 
happened accidentally in the vamping and rev amping of the proposed statute. 

In the ninth section, it is provided that the insurance commission may on its 
own motion, but must on the written complaint of a citizen that rates on any class 

classes of risk are excessive, order a hearing for the purpose of determining 
such question of excessive rates; and the findings or orders of the commission shall 
be subject to review by a court of competent jurisdiction, as provided in the 
eleventh section of the act. That indicates very strongly that any citizen has the 
right to complain—and to have the commission hear his complaint—that the rates 
on any class or classes of insurance are excessive. And that indication is strength- 
ened by the provision, in the tenth section of the act, that the annual report to be 
filed by every stock fire insurance company licensed to do business in the state, and 
all other insurers who may come under the provisions of the act, must show, 
separately and by customary classification, the total fire insurance, windstorm, insur- 
ance, hail insurance, and automobile fire and theft insurance premiums received, and 
losses and expenses incurred, etc. Why should the report have to show separately 
the premiums received and the losses and expenses incurred on windstorm insur- 
ance during the five-year period, if there is no limit to the rates which the insurance 
commission may allow on windstorm insurance? We take it that the term, by 
customary classification, means the customary subdivision of each kind of insur- 
ance; i. e. fire insurance, windstorm insurance, etc. In fact, it is alleged in the 
plaintiffs’ petition that there are fifty subdivisions of windstorm risks. ; 

It is argued for the insurance commission and the interveners that the fixing 
of rates for windstorm insurance is left entirely to the scientific judgment of the 
insurance commission, without reference to the experience tables or compilations 
provided for in the tenth section of the statute, and that the judgment of the com- 
mission in that respect is not subject to review by the courts. If the fixing of 
rates for windstorm insurance were left to the unrestricted discretion or wisdom 
of the insurance commission, the judgment of the commission in that respect would 
not be subject to review by the courts. But the statute contains many provisions, 
which we have pointed out, which are not consistent with the idea that the only 
restriction upon the windstorm insurance rates which the commission may allow 
is that the underwriting profits of the stock fire insurance companies shall not ex- 
ceed 5 per cent. on all of the business done by them in the state—including both 
fire insurance and windstorm insurance. ‘That ‘idea is not consistent with the alle- 
gation in the plaintiffs’ petition—which is in fact admitted in the briefs of the de- 
fendant and the interveners—that the only windstorm insurance that is written in 
this state is written by companies writing also fire insurance on property in this 
state, and that there are many companies that write fire insurance, but not wind- 
storm insurance on property in this state. If it is true, as the plaintiffs allege, 
that the rates charged on windstorm insurance yield to the companies a profit 
many times 5 per cent. on that class of business, and if it be true, as the insurance 
commission and the intervening insurance companies claim, that a reduction in the 
windstorm rates would either require an increase in the fire insurance rates or 
make that kind of insurance business unprofitable, then the rates that are allowed 
now discriminate unjustly against the fire insurance companies that write only fire 
surance in this state, and the tendency will be to put them out of business. That, 
ot course, would lessen competition in the business, to the prejudice of the property 
owners in the state, and the people generally. On the other hand, it is argued by 
the appellants that the volume of fire insurance business done in this state is so 
much greater than the volume of windstorm insurance business, that the desired 
reduction in the windstorm rates would require only a very slight increase in the 
fire insurance rates, to offset the reduction, if in fact it would require any increase 
at all in the fire insurance rates, to make the combined rates yield approximately 5 
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per cent. These are matters which cannot be determined without having the de- 
fendant’s answer to the suit, and perhaps even then without having evidence of 
the customs of the business, and evidence of such other facts as the statute and 
the pleadings may not make clear. Our opinion now is that the plaintiffs have 
alleged a cause of action. 

The judgment appealed from is set aside, the exceptions of no cause or right 
of action are overruled, and the case is ordered remanded to the civil district court 
for further proceedings consistent with the opinion rendered herein. 

St. Paul, J., dissents. 

S’ INS. AGENCY v. PETERSBURG INS. CO. No. 13702. 
Supreme Court of South Carolina. Oct. 11, 1933. 
171 Southeastern Reporter 241. 


CITIZEN 


INSURANCE. 

Insurer field not liable for alleged losses occurring to insurer's agent b\ 
insurer’s cancellation of policies by notifying policyholders directly, where insurer 
had right to so cancel and was guilty of no misconduct in manner of canceling 
(Supreme Court Rule 27). 

Record disclosed that there was no written contract between insurer 
and agent, that insurer’s general agent appointed by letter plaintiff as 
insurer’s agent, and that policies contained provision authorizing insurer to 
cancel policies and not obliging insurer to cancel through agent. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

\ppeal from Common Pleas Circuit Court of Orangeburg County; Hayne F 
Rice, Judge. 

Action by the Citizens’ Insurance Agency against the Petersburg Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Benet, Shand & McGowan and W. C. Boyd, Jr., all of Columbia, for appeliant 

W. C. Wolfe, of Orangeburg, for respondent. 

BieAseE, Chief Justice. 

The plaintiff in this action sought to recover from the defendant, in the court 
of common pleas of Orangeburg county, $3,000 as damages, “both actual, punitiv: 
general and special.” The complaint, served May 27, 1932, contained allegations to 
the following effect: 

The plaintiff, for some years prior to the commencement of the suit, had 
operated a local insurance agency, in the city of Orangeburg, and had enjoyed a 
large and profitable business in writing a general line of insurance, and the plain- 
tiff had enjoyed a good reputation for honesty, fair dealing, and promptness in 
the conduct of its business: about a year prior to the commencement of the sutt, 
in a contract between the parties, the plaintiff was appointed local agent of the 
defendant; thereafter, the detendant informed the plaintiff that it wished to with- 
draw from business in plaintiff's agency, and defendant thereupon commenced to 
cancel, and did cancel, a number of policies written for it by the plaintiff; in the 
cancellation of such policies, the defendant acted in such a careless, negligent, and 
reckless manner that the business of the plaintiff was greatly injured; “in making 
such cancellations the defendant wrote each policyholder that his policy was can- 
celled, without giving any grounds or reasons therefor, and by the language used 
in making such cancellations induced the inference on the part of the policyholders 
that the plaintiff was insolvent or was conducting its business in a wrongful 
improper and negligent manner, thus causing or necessitating the defendant's 
abrogating its contract with the plaintiff;” in giving the policyholders written 
notice of cancellations, the defendant directed each policyholder to call upon the 
plaintiff for a refund of the unearned portion of the premiums, the defendant 
knew that the plaintiff had no funds in its hands belonging to the defendant 
applicable to the payment of defendant's liabilities or obligations, thereby “induc- 
ing the inference on the part of the policyholders that the plaintiff had withheld 
funds belonging to the defendant,” and had improperly and fraudulently conducted 
its transactions; that the wrongful and fraudulent acts of the defendant “cor- 
stituted a slander upon the credit of the plaintiff’: and that a number of plain- 
tiff’s patrons visited its offices, inquired the reason of cancellations, and said “thet 
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they naturally supposed that it was due to the plaintiff not paying the premiums 
due the defendant after having collected the same, or because the plaintiff had 
not properly conducted its business in relation to the defendant.” 

In its defense, after denying generally the allegations of the complaint, tie 
defendant alleged that in March, 1932, having decided to withdraw from business 
in this state, with the purpose of effecting such withdrawal, it notified all of its 
policyholders, with policies issued through the plaintiff's agency, of its desire to 
cancel the policy under the terms thereof; that the direction contained in such 
notice that the policyholders should call on the local agent, the plaintiff, for refund 
of the excess of paid premiums, if any were due, was in strict accordance with 
the usual practice in such cases; that immediately after sending such notices, the 
defendant agreed with the plaintiff on a method of handling any demand for return 
premiums, and that the same were promptly paid by the defendant to the plaintifi ; 
and nothing in the notices sent out by the defendant contained any reflection upon 
the plaintiff, and no reflection was intended by the defendant. 

_ There were a verdict and judgment in favor of the plaintiff for $1,500, result- 
ing in this appeal by the defendant. 

* The exceptions, ten in number, complain of the admission of certain testimony 
offered by the plaintiff, the refusal to grant defendant’s motion for a directed vei- 
dict in its favor, and the failure, after the adverse verdict, to grant the defendant's 
motion for a new trial. 

In passing upon the motion for a directed verdict, the trial judge, Hon. H. I 
Rice, announced that he would exclude from the consideration of the jury “any 
isste as to any libelous statements as a basis of recovery.” Presumably, in the 
absence of the jury, he further said: “I guess I will have to submit this case to 
the jury. It is not a strong case. I will see what the jury says about it. There may 
he some evidence which would require me to submit it to the jury.” 

In his charge to the jury, after repeatedly cautioning counsel for both sides 
to correct him if he made any erroneous statement as to undisputed facts adduced 
in the evidence, Judge Rice summed up succinctly those facts, which, in our lan- 
guage, were as follows: 

The defendant decided to withdraw from business in this state and to cancel 
all the policies carried by it. With that purpose in view, the defendant got ir 
touch with the plaintiff, its local agent, and notified it to effect the cancellation of 
policies issued through that agency. Finally, after some correspondence between 
the defendant and the plaintiff, and the plaintiff and the general agent of the com- 
pany, the result was that the defendant itself wrote to pracically all of the policy- 
holders, giving notice of the desired cancellations. One of the policies issued by 
the defendant, introduced in evdience, gave the company the right to cancel the 
policy upon giving five days’ notice to the assured of cancellation, and the pro- 
vision as to cancellation said it could be effected “with or without tender of the 
excess of paid premium above the pro rata premium for the éxpired time, which 
excess, if not tendered, shall be refunded on demand.” The notices of cancellaticn 
Were not given through the plaintiff agency. Some thirty-five or forty policies, 
issued and delivered through the plaintiff agency, were canceled. 

Referring to the allegations of the complaint, the trial judge stated that the 
plaintiff's claim for damages was based upon “the manner in which they (the 
defendant) cancelled the policies,” and that the plaintiff alleged that thereby there 
Was a loss to him of business. Further, as to plaintiff’s cause of action, the jury 
were told that the plaintiff claimed that the policies should have been canceled 
through it, but that the defendant “went over its head and dealt directly with the 
polievholders, and that that is what damaged its business.” 

_ As to the law, the jury were instructed, if the plaintiff had satisfied them “by 
the greater weight of the evidence that that kind of cancellation and that method 
Was used, and that it was an unusual method, not a customary business method, 
and | he not to be expected by the insurance agent, who was attending to the busi- 
Ness of this company, and that this ‘agelcy was damaged by that, he could recover 
1 damages as he has suffered in that way, but not for any damages which 
might have come to him through the cancellation of the policies, because the com- 
pany had the right to cancel the policies any time they wanted to, upon giving the 
tice to the pr hievholders.’ 


sucl 
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In our examination of the record, we are unable to find any formal written 
contract between the parties as to the agency relationship. It appears that the 
general agent simply by letter appointed the plaintiff as the agent of the defendant. 
At the time of the appointment, the blank policies, to be used by the plaintiff for 
risks carried by the defendant, were furnished the plaintiff. The policies carried 
the provision as to cancellation mentioned before. We find nothing whatever in 
the evidence showing that there was any special agreement, written or verbal, 
whereby the cancellation of policies was to be made through the plaintiff agency. 
The only agreement as to cancellation between the plaintiff and the defendant, 
there was any agreement at all, was that contained in the policies to be used | 
the plaintiff. 

The insurance company, therefore, clearly had the right to give direct to the 
policyholders notice of the desired cancellations, and was not required to give 
that notice through the plaintiff. It was under no legal duty to effect any cancella- 
tion through the plaintiff. Since it had no such legal duty in that regard, we do 
not see how it is possible to hold the defendant liable for any losses occurring 
to the plaintiff because of the cancellation of the policies by the defendant 
the manner which it had the legal right to pursue. 

In the notice of cancellation, the defendant did direct policyholders to call 
upon the plaintiff for the unearned premiums due them, if there were any. At thi 
time, so the evidence shows, the plaintiff did not have in its hands belonging 1 
the defendant near enough money to pay the unearned premiums due the policy- 
holders. After the cancellations had been effected, the policies being returned to 
the defendant by the plaintiff, the amounts due the policyholders were paid to the 
plaintiff by the defendant. It was claimed in the complaint by the plaintiff that 
the notice to call upon it for unearned premiums, under the circumstances, was 4 
slander of the credit of the plaintiff. That issue, however, was eliminated by the 
trial judge; he sustaining the first ground of defendant’s motion for a directed 
verdict, which was this: “Because there is, no testimony of any libelous state- 
ments by the defendant concerning the plaintiff.” That ruling had not been ques- 
tioned in any manner by the plaintiff. 

The third ground of the motion for a directed verdict was this: “Because 
there is no evidence of any act on the part of the defendant which produced any 
damage to plaintiff or of any careless or reckless, fraudulent, willful or wanton 
manner in exercising its contractual rights which could have produced any dam 
age to plaintiff.” 

Under the evidence, we think a directed verdict on that ground should have 
been granted, for there is no showing whatever that the defendant violated an 
“contractual rights” of the plaintiff with it. 

It is unnecessary to consider any of the exceptions, except those pertaining to 
the refusal to grant the directed verdict. 

The judgment of this court is that the judgment below be, and the same is 
hereby, reversed, and that a directed verdict in favor of the defendant, as pro- 
vided for in rule 27 of this court, be entered. 

Stabler, Carter, and Bonham, JJ., concur. 








